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DEPUTY SECRETARY OF DEFENSE

1010 DEFENSE PENTAGON
WASHINGTON, DC 20301-1010

MAY 5 1985

- MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
DIRECTOR, DEFENSE RESEARCH AND ENGINEERING
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR OF ADMINISTRATION AND MANAGEMENT
DIRECTORS OF THE DEFENSE AGENCIES

SUBJECT: Report of the DEOC Task Force on Discrimination and Sexual Harassment

[ have approved the final report of the DEOC Task Force, including all 48 of the
recommendations. The report is attached. '

The task force identified two goals and five principles for Military Equal Opportunity
programs. They recommend improvements in the Services’ discrimination and harassment
prevention programs, including the establishment of Department-wide standards for

. discrimination complaints processing to ensure the fair and prompt resolution of complaints.

The Under Secretary of Defense for Personnel and Readiness will embody the task force’s
recommendations in the appropriate Department of Defense Directives and Instructions, which
will be issued by the Secretary of Defense by May 31, 1995. Secretary Perry and [ expect that he
will receive your complete support in this task.
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I have approved the final report of the DEOC Task Force, including all 48 of the
recommendations. The report is attached.

The task force identified two goals and five principles for Military Equal Opportunity
programs. They recommend improvements in the Services’ discrimination and harassment
prevention programs, including the establishment of Department-wide standards for
discrimination complaints processing to ensure the fair and prompt resolution of complaints.

The Under Secretary of Defense for Personnel and Readiness will embody the task force’s
recommendations in the appropriate Department of Defense Directives and Instructions, which
will be issued by the Secretary of Defense by May 31, 1995. Secretary Perry and I expect that he
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EXECUTIVE SUMMARY

Equal opportunity is a military necessity. It provides the All-Volunteer Force access to
the widest possible pool of qualified men and women, it allows the military to train and assign
people according to the needs of the Service, and it guarantees Service men and women that they
will be judged by their performance and will be protected from discrimination and harassment.’

This report was requested by the Secretary and Deputy Secretary of Defense. Each had
made clear his personal commitment to equal opportunity, and both had expressed concern about
allegations that several recent complaints of discrimination and harassment had been handled
inadequately or insensitively. They asked the Secretary of the Air Force and the Under Secretary
of Defense for Personnel and Readiness to co-chair a task force that would:

e review the Military Services’ discrimination complaints systems, and

* recommend Department-wide standards for discrimination complaints processing, where
necessary, to ensure the fair and prompt resolution of complaints.

This report recommends 48 improvements in the way the Armed Services deal with
discrimination and harassment. Separate chapters address the specific circumstances of the
Reserve Components and joint organizations, including the Office of the Secretary of Defense.

Goals for an Effective Equal Opportunity System

The military is not just another employer, and military service is not just another job. The
Armed Forces were established to defend the nation against foreign enemies. Every soldier,
Sailor, airman and Marine is taught that his or her individual needs will be subordinated to that
essential responsibility. Military service requires a high level of professional skill, a 24-hour-a-
day commitment, a willingness to give the last full measure of devotion. It is an uncommon
profession that calls for people of uncommon dedication.

A Service member’s first obligation is to fulfill his or her assigned military mission.
Missions, however, are not assigned to individuals but to units, and the success of missions
depends in large measure on the degree of trust and understanding that exists among people in
units. Military personnel often find themselves in situations where a moment’s hesitation -- a
second of doubt about another member of the team -- can mean disaster.

This recognition of the special character of the military and of military service leads us to
posit two goals for the equal opportunity program of the Department of Defense:

Unit Effectiveness In order to execute their responsibilities, the men and women of the Military

- Services must function as a team, unified by special bonds of trust, mutual respect, loyalty, and

sacrifice. Shared values and shared risks, positive identification with the military institution, and



subordination of self characterize the military culture and distinguish it from other large
institutions. Commanders are responsible for creating and sustaining effective units. To do so,
they must eliminate discrimination and harassment because these offenses undercut the special
qualities that are essential to unit effectiveness. '

Individual Opportunity and Fairness Individual members of the Military Services must have
the opportunity to excel in an environment free from discrimination and harassment. The Human
Goals charter of the Department of Defense states: “Our nation was founded on the principle
that the individual has infinite dignity and worth. The Department of Defense . . . must always
be guided by this principle.”" Our Equal Opportunity programs, including our discrimination
complaints processing systems, must be based on a goal of individual opportunity in order to
uphold the principles upon which this country was founded -- the principles which our military is
charged to defend.

Principles for an Effective Eglial Opportunity System

We identified five principles that military _Equal Opportunity (EO) programs should
follow in order to fulfill those twin goals.

Command Commitment and Acbauntability Commanders’ demonstrated leadership and
personal commitment to equal opportunity must be visible and unequivocal. Further,
commanders are expected to communicate standards of professional conduct and build an
organizational culture where members are valued, respected, and treated fairly. The most
effective way of ensuring accountability in military organizations is to give commanders the
direct responsibility for managing the discrimination complaints system.

Service Distinctiveness The Defense Department must establish goals and standards. However,
since the Services differ in mission and organization, Equal Opportunity programs in the
individual Military Services will be effective only if they are incorporated into Service
professional military education programs, investigatory structures and procedures, disciplinary
structures, and command responsibilities. , :

Clarity of Policy Clear and concise written policies are necessary to ensure that military
personnel know that discrimination and harassment are forbidden, how to recognize these.
offenses, how to file complaints, how to prevent reprisal, and that the rights of all involved will
be protected. : ‘

Effective Training Equal opportunity and human relations training should be incorporated into
career development education for all personnel throughout their careers. In addition, persons
involved in complaints handling should be given specialized training. Training for leaders and
commanders should stress their personal involvement and accountability in the management of
EO programs. o




Prompt, Thorough and Fair Complaints Handling Discrimination complaints systems should
provide for prompt resolution at the lowest appropriate level and be designed to prevent reprisals.
In addition, support services should be made available to complainants and respondents as part of
the complaints handling process. Finally, each proven offender should receive an appropriate
sanction for the offense.

An Overview of Major Findings and Recommendations

This report contains 48 recommendations for improving the Services’ Equal Opportunity
programs and discrimination complaints processing systems. Some of the recommended changes
take the form of Department-wide standards for discrimination complaints processing. But while
general principles and standards can often be shared across Service lines, the simple substitution
of one Service’s complaints processing system for another’s is both undesirable and unworkable.
Likewise, the imposition of one “ideal” system on the Services is unrealistic. There is no ideal
system. The Military Services and their Reserve components are responsible for incorporating
our recommended standards into their existing equal opportunity systems.

We found that leadership commitment is the key to effective Equal Opportunity programs
and discrimination complaints processing systems. Without the unequivocal support of
commanders at all levels, our recommendations will have little impact.

e The Services should hold senior officials accountable for equal opportunity by

- considering their issuance of policy guidance, creation of an organizational climate
which fosters mutual respect, evaluation of EO in performance reports, and monitoring
and reporting to ensure EQ systems work.

The Services vary widely in the ways they handle discrimination complaints. For
instance, they use different timelines for processing formal complaints. The grades and lengths
of assignments of equal opportunity personnel also vary.

e While maintaining Service-specific systems, the Military Departments should execute
the recommendations contained in this report, provide to the Under Secretary of
Defense for Personnel and Readiness plans for implementation, and report at
designated intervals on their progress.

_ Department of Defense policy is clear about proscribing discrimination and sexual
harassment. However, definitions of key terms, standards of proof, and timelines for complaint
processing vary among the Services or are not stipulated. In addition, standards and definitions
are subject to change.

e The Office of the Secretary of Defense (OSD) should clarify the definitions of key terms
~ found in DoD Directive 1350.2. DoD Components should review all appropriate
implementing documents and revise their definitions of key terms as necessary to
conform with the DoD definitions.

iii



Each of the Services has established an equal opportunity and human relations education
and training program that is conducted at entry points. Education for DoD senior leaders should
stress their leadership responsibilities and provide information on the legal and organizational
frameworks within which they operate.

¢ Each Service and Reserve component should specify criteria for the qualifications and
grades of personnel serving in EO billets. The Defense Equal Opportunity Management
Institute (DEOMI) should continue to specify standards and develop training for
personnel serving in EO blllets

* DoD policy should require training for all commanders and civilian managers on their
roles and responsibilities for EO programs, including discrimination complaint
processing systems, reprisal detection and prevention, monitoring of subordinate EO
climates, and managing civilian Equal Employment Opportunity (EEO) systems.
Professional military education for both officers and non-commissioned officers should
stress leaders’ responsibility for effective Equal Opportunity programs.

The principle of prompt, thorough and fair complaints handling ensures fair
investigations, provides for resolution at the lowest appropriate level, prevents reprisals, and
ensures the prompt resolution of complaints. We offer recommendations on various aspects of
complaints handling: identifying discrimination and sexual harassment, characteristics of
informal and formal complaint processes, where to file a complaint, the complaint form,
protection from reprisal, the conduct of investigations, timelines for investigations, fair and
adequate investigations, legal sufficiency, consistent sanctions, feedback and follow-up,
confidentiality of records and documentation, appeals, and support services.

e Each Service should ensure that the chain of command remains an integral part of the
processing and resolution of all complaints of discrimination and sexual harassment.

e Each Service and Reserve component should establish toll-free or local helplines that
provide information on behavior that constitutes discrimination and sexual harassment,
how and where to file a complaint.

® The Services should establish integrated and comprehensive complaint resolution
systems for both informal and formal complaints and provide a central point of contact
at the installation level, staffed with qualified and trained EO counselors.

 The Services’ discrimination complaint processing systems should contain specific
reprisal prevention procedures and include guidance for commanders regarding the
relocation or reassignment of complainants.

e The Services should adopt standards for conducting complaint investigations which
draw upon criteria used by the DoD Inspector General.



* DoD should require that all formal discrimination complaint cases are reviewed for
legal sufficiency before final action is taken and before the complaint is closed.

® The Services should ensure timely and periodic feedback to complainants and
respondents regarding the status and outcome of complaints and should document
formal complainants’ satisfaction with the complaint process.

e DoD should establish criteria for the appeal by complainants and respondents of
formal discrimination and sexual harassment complaints. Final appeal procedures
should be established within each Service at the level of the Service Secretary.

* The Services should ensure that programs for counseling, information, referral, and
other assistance are made available to Service members who have experienced
discrimination or sexual harassment.

The Reserve components are similar to, yet distinct from, their active-duty counterparts.
We noted some obvious and some not-so-obvious differences between the active duty and
Reserve settings that can affect the nature and effectiveness of sexual harassment and
discrimination programs. For instance, violations of standards and instances of reprisal may
occur across a combination of military and civilian statuses. Most members of the National
Guard and Reserve are in a military status on a part-time basis. Some serve in a full-time status
in support of the training, administration and readiness of the National Guard and Reserve. We
concluded that a “Full-time values -- part-time careers” perspective is required. Off-duty or non-
duty behavior that impacts on the military workplace must be covered by discrimination and
sexual harassment prevention programs in the National Guard and Reserve.

¢ In the case of members of the National Guard and Reserve who are not serving in a full-
time duty status, off-duty or non-duty behavior that affects the military workplace must
be covered by discrimination and sexual harassment prevention programs in the
National Guard and Reserve. '

Leaders of joint or multi-Service organizations are responsible for creating and sustaining
environments free from discrimination and harassment, where individual Service members have
the opportunity to excel. The same principles and standards required for effective EQ complaint
systems within the Military Services are applicable to EO complaint systems in joint commands
and task forces, the Office of the Secretary of Defense, Defense Agencies and field activities.

¢ Commanders of joint organizations and directors of Defense Agencies should establish
discrimination and sexual harassment complaint procedures.

‘e Commanders of joint organizations and directors of Defense Agencies should take
corrective actions and issue administrative sanctions, if appropriate, in all cases of
substantiated complaints within their organizations.



/An equal opportunity system that supports unit effectivefiess and ensures fairness to -
individuals will enhance:military readiness:::Further, these twin goals will be fulfilled by
complaints handling systems which uphold the principles we have identified: command
commitment and accountability, Service distinctiveness; clarity of policy, effective training, and’
prompt, thorough and fair complaints handling...The : recommendatlons\summarxzed above are
based on these principles. . .. : T LR R I IO LRI
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A. INTRODUCTION

The national security of the United States relies on well trained, equipped and ready
combat forces. The Military Services place enormous demands on their people. Military
personnel may be exposed to danger, personal hardships, and the deprivation of individual
freedoms. In order to execute their responsibilities, the men and women of the Military Services
must function as a team, united by special bonds of trust, mutual respect, loyalty and shared
sacrifice.! Military culture is characterized by shared values and shared risks, identification with
the military institution, and subordination of self. These qualities distinguish the military from
other large organizations and form the context within which military equal opportunity policy
and program recommendations must be understood.

Discrimination and sexual harassment jeopardize combat readiness by weakening
interpersonal bonds, fomenting distrust, eroding unit cohesion, and threatening good order and
discipline. An organizational climate poisoned by bias sets member against member and
undermines institutional allegiance. Readiness is supported by comprehensive and reliable
systems for addressing human relations issues and for investigating and resolving discrimination
complaints. Such systems provide a visible symbol of organizational commitment to equality.
and fair treatment, education and training, counseling support, and assistance to complainants
when equal opportunity violations occur.

Department of Defense (DoD) policy clearly proscribes discrimination and sexual
harassment.2 The DoD strives to ensure it is an organization where every individual is able to
contribute to his or her fullest potential in an atmosphere of respect and dignity.3 Furthermore,
the Department, of necessity, is building a force which reflects the diversity of our nation.

The composition of the U.S. military is a statement about what is possible in a multi-
racial, multi-ethnic society. Most nations are multi-racial, and many nations are riven along lines
of race, religion, or language. When the U.S. military is deployed, whether for warfighting or
peacekeeping, it displays the possibility of overcoming those sources of division. It shows that
diversity can be a source of strength.

This report assesses policies and procedures for dealing with charges of discrimination
and harassment within the Military Services. The report was called for by the Secretary and
Deputy Secretary of Defense. Each had made clear his personal commitment to equal
opportunity, and both had expressed concern about allegations that several recent cases of
discrimination and harassment had been handled incompetently or insensitively.4

The Secretary and Deputy Secretary asked the Secretary of the Air Force and the Under
Secretary of Defense for Personnel and Readiness to co-chair a task force that would:

I See thoughts expressed by West Point cadets in Chris Black, “At West Point, charge unites the sexes,” Boston
Globe, November 3, 1994, p. 3. One commented: “We could die with these people. We have to trust these people.
We have to meet a higher standard.”

2 See Appendix 1 and DoD Directive 1350.2 (in Volume II of this report).

3 See Appendix 3.

4 See Secretary of Defense memorandum, “Equal Opportunity (EO),” March 3, 1994 (Appendix 1); and Deputy
Secretary of Defense memorandum, “Sexual Harassment Policy Plan,” March 15, 1994,




 review the Military Services’ discrimination complaints systems, and

o recommend Department-wide standards for discrimination complaints processing, where
necessary, to ensure the fair and prompt resolution of complaints.5

The discrimination complaint processing systems currently used by the Military Services

work well most of the time. The chain of command is effective in administering these systems;
however, evidence of mishandling indicates that systemic improvements are warranted.

Taskaorce Process

We held a total of more than 20 formal meetings from May 13, 1994, through April 28,
1995, and received briefings from representatives of the Military Departments, including their
Reserve components. We heard from subject matter experts and several advocacy groups. We
reviewed dozens of documents, policy papers, and studies. This report, the collective effort of
senior civilian and military leaders of the Department of Defense, demonstrates our strong
commitment to equal opportunity and fair treatment for all members of the Military Services.

The work of our Task Force took place in a time of intensive scrutiny and change within
the Military Services with respect to the understanding and handling of the issues of harassment
and discrimination. During the course of our work, the Services instituted a significant number
of changes in policy and procedure. As a result, many of our recommendations have alread
been adopted. » '

Military discrimination and sexual harassment prevention programs evolve to keep pace
with changes in public law, DoD and Service policies. In 1994, large efforts were already under
way by the Army, Navy, Marine Corps, and Air Force to improve their complaint processing
procedures. The Coast Guard centralized the processing of all formal military complaints of
discrimination and sexual harassment at the Department of Transportation level for enhanced
effectiveness. In fact, significant improvements to complaint processing procedures and
programs occurred while we met. A detailed description of current military discrimination and
sexual harassment prevention programs is at Appendix 4. Several significant improvements are
worth noting here: :

e The Army issued guidance to codify procedures for following up with complainants and
to require commanders to develop plans to prevent reprisal. A follow-up assessment will
be conducted on all formal discrimination and sexual harassment complaints. The
purpose of the assessment is to measure the effectiveness of actions taken to detect and

5 See Secretary of the Air Force and Under Secretary of Defense (Personnel and Readiness) joint memorandum for
the Deputy Secretary of Defense, “Sexual Harassment Policy Plan,” April 25, 1994 (Appendix 2).

6 See Assistant Inspector General for Departmental Inquiries, Review of Military Department Investigations of
Allegations of Discrimination by Military Personnel (Washington, D.C.: Department of Defense Inspector General,
March 1994), pp. 2-3 (Appendix 10). Fourteen percent of the cases reviewed were found to be inadequately
investigated. See also U. S. Congress, House of Representatives, Committee on Armed Services, Sexual
Harassment of Military Women and Improving the Military Complaint System, hearing held March 9, 1994, report
H.A.S.C. No. 103-44, 103d Congress, 2nd session (Washington: U.S. Government Printing Office, 1994).




deter reprisal. The equal opportunity advisor presents the results of the assessment to the
commander for appropriate action. '

* The Navy distributed fleet-wide a booklet titled “Resolving Conflict.” The booklet

provides guidelines for identifying levels of sexual harassment behavior and steps for

-resolving conflict informally. The Navy also implemented timelines for processing
sexual harassment complaints; required sexual harassment training for flag officers,
command master chiefs, commanding officers, and executive officers; and developed a
complaint form to be used as an alternative to Article 138 procedures for discrimination
and sexual harassment complaints. The complaint form includes procedures for
preventing reprisal, follow-up and feedback timelines, and procedures for appeal or
review of the complaint following command action.

® The Marine Corps increased the number of equal opportunity advisors assigned to major
installations from 16 to 22. The additional six EO advisors attended the full 16-week
resident training program conducted by the Defense Equal Opportunity Management
Institute (DEOMI). Current guidance requires all new EO advisors to attend the 16-week
DEOMI resident course. In addition, the Marine Corps strengthened its complaint
processing procedures by instituting timelines for filing complaints, acting on complaints,
and resolving complaints. The Marine Corps also established a requirement that
complaint handlers request waivers for failing to meet the timelines.

* Recently, the Air Force added 86 positions to its base-level equal opportunity staffs and
mandated an additional four hours of human relations education for the entire force. The
Air Force improved its complaints processing procedures by tightening timelines for
complaint resolution, follow-up and feedback to complainants. The Air Force now
requires senior installation commanders to review all closed cases to ensure that
subordinate commanders have taken appropriate actions. A new Air Force pamphlet,
Discrimination and Sexual Harassment, describes each member’s roles and
responsibilities. ‘

Our report is presented in two volumes. Volume I consists of the report and its associated
appendices. The report contains recommendations intended to strengthen and modernize the
Services’ discrimination complaint procedures. Volume II contains a variety of background
papers, including summaries of all of the briefings, a bibliography, and other background
documents.

Background

The Military Services have made substantial progress in addressing equal opportunity
issues -- first with the full integration of African Americans and more recently with enhanced
career opportunities for women.” Nevertheless, the Military Services have experienced increases

7 See “Secretary of Defense Perry Approves Plans to Open New Jobs for Women in the Military,” Department of
Defense News Release No. 449-94, Office of Assistant Secretary of Defense (Public Affairs), Washington, D.C.,
July 29, 1994; John F. Harris, “Army Opens 30,000 Jobs to Women,” Washington Post, July 27, 1994, p. AS; and

3



in reported incidents of discrimination and sexual harassment. The number of military equal
opportunity complaints began a steady climb in 1987, reaching a high of 2,103 by 1992. These
increases, which may represent a greater awareness of prohibited behavior and an increased
willingness to trust the complaints processing system, have been cause for concern within the
Services.

The U.S. Armed Forces are not immune to social forces that affect our larger society.
Racial and ethnic unrest, changing workplace demographics, economic insecurity, and class
differences spill over to create tension within the Armed Services. In view of these social trends
and a continued rise in reported equal opportunity complaints, Members of Congress and senior
DoD leaders became increasingly concerned about the equal opportunity climate within the
Services. In fact, the House and Senate Armed Services Committees required that this report be
forwarded to Congress and that the approved recommendations be included in DoD and Service
regulations.? :

Throughout our nation’s history, America has turned to its black citizens for manpower
during military emergencies. However, it took Executive Order 9981, issued in 1948 by
President Truman, and the military manpower requirements of the Korean War, to bring about
the elimination of racially segregated military units. In response to racial unrest of the late 1960s
and early 1970s, the Military Services instituted groundbreaking race relations education
programs and procedures for redressing racial grievances.?

In the 1970s the Department developed policies and programs to expand the roles of
women in the military. In the mid-1970s, women were admitted to the Service Academies and
were allowed to hold noncombat occupations; they were no longer segregated in separate
women’s corps. Finally, the quota placed on women was removed. In the early 1980s, the
Department issued its first policy on sexual harassment and the Services implemented sexual
harassment prevention education programs.!© :

Prior to 1980, military affirmative action plan steps were linked to the Services’ budgets.
That is, each affirmative action plan step was developed with budget implications and the
required funding. This ensured that affirmative action plans were not just paper programs and
that assessment reports were driven by financial audit as well as programmatic audit.!! By the
late 1980s, the budget linkage had been abandoned. Thus, today there are no DoD-wide, formal
budget requirements with respect to staffing or conducting EO programs.

The Office of the Deputy Assistant Secretary of Defense for Equal Opportunity
(ODASDIEOQ)]) suffered staff reductions in the period 1980-1985, losing all but one of its
military equal opportunity staff allocations. Reflecting the vicissitudes in high-level support for

Les Aspin and Edwin Dorn, “New Ground Combat Rules for Women,” news briefing, January 13, 1994, Defense
Issues, vol. 9, no. 1. :
8 U.S. Congress, House of Representatives, National Defense Authorization Act Jor Fiscal Year 1995: Conference
Report to Accompany S. 2182 (Washington, D.C.: U.S. Government Printing Office, 1994), pp. 99-100.
9 The Defense Race Relations Institute, which became the Defense Equal Opponumty Management Institute in
1979, was established in 1971 by DoD Directive 1322 11.
10 See chronology in Volume II.
11 See Janice T. Adleman and Carleton D. Larkin, Functional Assessment of Military Equal Opportunity Staffs:
Policy and Personne! Analysis, Vol. 11 (Vienna, VA: Logical Technical Services Corporation, June 1980), p. 13.
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equal opportunity, this office was reduced from 21 to four staff members in the period 1970 to
.1986. In 1986 the office was abolished, and its functions were divided among other offices.
With this action, the Department of Defense lost its EO focal point. In the late 1970s, the Army
_ abolished its full-time equal opportunity Military Occupational Specialty (MOS) and stopped
assigning officers to installation EO offices.!?

The Office of the Secretary of Defense stopped intensive monitoring of the Services’
Equal Opportunity programs through the budgetary and annual military equal opportunity
assessment reporting process, and limited its feedback to the Services to informal staff contacts.
As an alternative to an ODASD(EO), the Defense Equal Opportunity Council (DEOC) was
established to review Equal Opportunity programs in 1986, but its operating method, which
featured periodic meetings at the Service Assistant Secretary level, did not provide for high-
profile pursuit of EO goals.

In 1988, the Department of Defense conducted a survey of military personnel in all
Services on the subject of sexual harassment. Sixty-four percent of all women surveyed and 17
percent of all men reported that they had personally experienced sexual harassment in the year
prior to the survey. Based upon these events, the Secretary of Defense decided to strengthen the
Department’s sexual harassment policy. In July 1991, then-Secretary of Defense Dick Cheney
issued a memorandum outlining a seven-point action program designed to eradicate sexual
harassment.

The policy message, however, did not appear to get through to everyone. The Tailhook
Association’s 35th annual symposium, held September 5-7, 1991, resulted in many allegations of
sexual harassment and sexual assault and focused public and Congressional attention on these
problems.!3 It was clear that there was still a wide gap between policy set in Washington and the
attitudes and behaviors of individuals and small groups in the field.

The witnesses who testified before the House Armed Services Committee on sexual
harassment in the military in March 1994 called attention to the fact that problems persist.
Testifying at those hearings, then-Assistant Secretary of Defense (Personnel and Readiness)
Edwin Dorn explained:

The military services have averaged more than 1,500 sexual harassment
complaints annually during the past couple of years. Most of them, about 800 a
year in 1992 and 1993, have been substantiated. . . . It is likely that for every
reported incident, several others go unreported.

Do these numbers suggest a pervasive problem? Frankly, I do not know.
On the one hand, only a small proportion of the 200,000 women on active duty
have registered formal complaints. On the other hand, survey data suggest that a
very high percentage of military women have experienced sexual harassment.

12 The Navy and Marine Corps never established EO career specialties. The Air Force has a career field for “Social
Actions” personnel; Social Actions is a program which includes equal opportunity, drug and alcohol abuse.

13 The Tailhook incident also demonstrated how people can confuse “sexual harassment” with “sexual assault.”
The former is an administrative offense, the latter, criminal.



What I can say with certainty is this: Sexual harassment is repugnant, it 1s illegal,
and it undermines military effectiveness.!4

On the racial front, the Department eliminated segregated, all-black units in the late
1940s and early 1950s. In the mid-1950s and early 1960s, the Department searched for
desegregated schools for the dependents of its Service members and fought to end discrimination
in the rental of off-base housing to military personnel. In the mid-1960s the Department
increased the accession rate of black officers; and in the late 1960s it fought against outbreaks
of racial violence by establishing education programs and improving promotion opportunities for
minorities. By the 1980s, many people thought that racial problems had been eliminated:

Efforts were relaxed and emphasis on Equal Opportunity programs was diminished.

But discrimination against black military personnel has not gone away. In 1991, Arthur
Fletcher, then-Chairman of the U.S. Commission on Civil Rights, visited several U.S. military
bases in Europe and concluded that the military was “rife” with racism; he said that he had
brought back hundreds of complaints indicating problems in the system of promotions,
administration of justice under the Uniform Code of Military Justice (UCMYJ), and in the
disproportionate impact of the drawdown on black military personnel.!s He also raised concerns
about the DoD overseas school system and DoD civilian employees working overseas. In 1993,
Mr. Fletcher visited U.S. military bases in the Pacific and stated that he found problems similar
to those in Europe.!6

Also in 1992, the National Association for the Advancement of Colored People
(NAACEP) sent an investigatory team to Europe to follow up on the 1991 Fletcher trip and a 1971
NAACP report on discrimination in the military.!? The group’s report was released in 1994. It
found, among other things, that the personality and disposition of the commander determines
how objectively and fairly the discrimination complaint process is administered, as well as the
nature of any corrective action; that fear of reprisal caused many military members to file their
complaints with civil rights organizations, the Congress, or the President rather than use the
military discrimination complaint process; that military EO personnel were ineffective because
local commanders write their efficiency reports; and that the primary purpose of the Inspector
General system was to prevent embarrassment to military commanders.18

Therefore, problems persist. Part of the challenge in dealing with them is to isolate the
aberrant behavior of individuals from true systemic deficiencies -- and to resolve each
appropriately.

14 Edwin Dorn, “Sexual Harassment: Illegal, Repugnant, Undermining,” prepared statement to the House Armed
Services Committee, March 9, 1994, Defense Issues, vol. 9, no. 17.

13 See William Matthews, “Report Says U.S. Mxhtary is Rife with Discrimination,” Air Force Times, September 23,
1991.

16 See Arthur A. Fletcher, “Results of Factfinding From European Trip: A Preliminary Report,” National
Association for the Advancement of Colored People (NAACP), European Conference of Branches, August 1991;
and Rick Rogers, “Fletcher: Racism Prevalent in Military,” Pacific Stars and Stripes, March 13, 1993, p. 6.

17 See NAACP, The Search for Military Justice: Report of an Inquiry into the Problems of the Negro Serviceman
in West Germany (New York: NAACP Special Contribution Fund, April 1971).

18 See National Association for the Advancement of Colored People (NAACP), Continuing the Search for Military
Justice: NAACP's Report on Discrimination in the Military and Defense School System in Germany (Baltimore,
MD: January 1994).




The recommendations in this report pertain to the receipt and processing of
discrimination complaints filed by members of the Armed Forces. Although we did not examine
the Department’s civilian discrimination complaint processing system, we recognize that
uniformed and civilian personnel work together and share a common interest in the quality of the
work environment. Typically, civilians who believe that they have been discriminated against or
sexually harassed receive counseling and file complaints in accordance with a system established
and monitored by the Equal Employment Opportunity Commission (EEOC). This applies
whether the alleged discriminating official is a civilian or a member of a military Service.
Service members who allege discrimination by civilians file discrimination complaints through
the military complaint process of their individual Services.

Goals for an Effective Equal Opportunity System

The military is not just another employer, and military service is not just another job. The
Armed Forces were established, uniquely, to carry out one of the few roles explicitly reserved to
the Federal Government -- that of defending the nation against foreign enemies. Every soldier,
Sailor, airman and Marine is taught, from the first day of entry into service, that his or her
individual needs will be subordinated to that essential role. Further, every entrant is taught that
military service requires a high level of professional skill, a 24-hour-a-day commitment, a
willingness to make personal sacrifices and perhaps to give the last full measure of devotion.

Thus, military service is an uncommon profession that calls for people of uncommon
dedication. A Service member’s first obligation is to fulfill his or her assigned military mission.
Missions, however, are not assigned to individuals but to units, and the success of missions
depends in large measure on the degree of trust and understanding that exists among people in
the units. Military personnel often find themselves in situations where a moment’s hesitation -- a
second of doubt about another member of the team -- can mean disaster.

This recognition of the special character of the military and of military service led us to
identify two overarching goals for the equal opportunity program of the Department of Defense:

e Unit Effectiveness In order to execute their responsibilities, the men and women of the
Military Services must function as a team, unified by special bonds of trust, mutual
respect, loyalty, and shared sacrifice. Shared values and shared risks, identification
with the military institution, and subordination of self characterize the military culture
and distinguish it from other large institutions. Commanders are responsible for
creating and sustaining effective units. To do so, they must eliminate discrimination
and harassment because these offenses undercut the special qualities that are essential
to unit effectiveness.

¢ Individual Opportunity and Fairness Individual members of the Military Services

must have the opportunity to excel in an environment free from discrimination and
harassment. The Human Goals charter of the Department of Defense states: “Our
nation was founded on the principle that the individual has infinite dignity and worth.



The Department of Defense . . . must always be guided by this principle.”!® Our Equal
Opportunity programs, including our discrimination complaint processing systems,
must be based on a goal of individual opportunity in order to uphold the principles
upon which this country was founded -- the principles which our military is charged to
defend.

Equal Opportunity programs which ensure unit effectiveness and individual opportunity
enhance military readiness. These goals should be outlined in DoD and Service policy directives
and should form the basis for effective Equal Opportunity programs and discrimination
complaint processes.

Principles for an Effective Equal Opportunity System

We identified five principles which should underlie the workings.of successful Equal
Opportunity programs for the Military Services in order to fulfill these goals. Our
recommendations are consistent with each of these essential principles.

(1) Command Commitment and Accountability One distinctive feature of military life is the
ubiquitous nature of command accountability. The commander is held responsible for everything
the unit does or fails to do, and for the welfare of every Service member and family member.

The commander is not just the head of a mission-driven organization; he or she also is the head
of a community. The commander is held accountable for the performance of the unit and also for
the climate within the unit. One example may clarify the difference between accountability in
the military and accountability in most civilian environments: When a civilian is seriously
injured off the job, his or her supervisor eventually would be notified and might visit the
hospital; in contrast, when a soldier is injured “off the job,” the commander is one of the first
people notified -- even before the family -- and is expected to take appropriate action to ensure
that the soldier and the family are attended to properly. :

Obviously, a commander cannot be everywhere and cannot personally oversee
everything. Instead, commanders delegate specific tasks to subordinates or specialists. Often,
commanders retain immediate, personal responsibility for those things for which they will be
personally rated or which they know to be important to their own commanders. Service
members pay close attention to which programs commanders take personal interest in, and those
which commanders delegate -- and, in a sense, relegate -- to staff. These choices are Service
members’ clues about commanders’ priorities.

Commanders’ demonstrated leadership and commitment to equal opportunity must be
visible and unequivocal. Further, commanders are expected to communicate standards of
professional conduct and build an organizational culture where members are valued, respected,
and treated fairly. Military leaders are entrusted with primary responsibility for the welfare of
the people under their command. Leaders are responsible for establishing the organizational
climate in which everyone is treated with dignity and respect, providing an environment in which
individual members can excel, ensuring fair treatment, and demonstrating commitment to shared

19 See Charter at Appendix 3.




core values. Leaders must be actively involved in Equal Opportunity programs, regularly
monitor the command climate, take responsibility for the climate within their command, and
review the adequacy of complaint investigations. When violations are substantiated, leaders
must take prompt and appropriate actions to enforce the Department’s and the Services’ policies.

Commanders must be able to take necessary actions and make appropriate decisions on
personnel matters without undue concern about the personal consequences of possible EO
complaints. This requires an effective complaint handling system in which all have a high
degree of confidence. On the other hand, they will be held accountable for their actions and for
the actions of those they command both for incidents that occur as well as any charges of
reprisal.

The most effective way of ensuring accountability in military organizations is to give
commanders the direct responsibility for managing the discrimination complaints system and
hold them accountable for their actions. In fact, we believe that it is imperative that we make the
chain of command work for Service members and against discrimination and sexual harassment
in the U.S. Armed Forces.20

Clearly, the active and vigorous support of leaders at all levels is the foundation for a -
positive unit climate and an effective equal opportunity program. The Secretary of Defense, as
the senior leader in the Department of Defense, is responsible for establishing overall EO
standards and for overseeing the implementation of those standards. The U.S. Congress also
plays an important oversight role with respect to EO and other human relations programs in the
Services.

(2) Service Distinctiveness The Secretary of Defense must establish certain goals, principles
and standards of performance. However, the Military Services differ in their missions, command
structures, operating conditions, and traditions. These differences are reflected in all of their
programs, including their discrimination complaint processes. Any changes made to those
processes will be effective only if they are incorporated into existing Service training programs,
investigatory procedures, disciplinary structures, and command responsibilities. One of the
critical judgments we made involved deciding when to impose Department-wide standards and
when to allow for Service distinctiveness. While general principles and standards can often be
shared across Service lines, the simple substitution of one Service’s complaints process for
another’s is both undesirable and unworkable.

(3) Clarity of Policy Clear and concise written policies are necessary to ensure that military
personnel know that discrimination and harassment are forbidden, how to recognize these
offenses, how to file complaints, and how the rights of all involved will be protected.
Discrimination and sexual harassment complaint procedures should ensure fair treatment of all

20 The Defense Advisory Committee on Women in the Services (DACOWTITS), in a recent trip report, argues: “The
installations where women have the most confidence in the system regarding sexual harassment complaints are
those where the command has taken a strong stand, the rules are clear and programs are in place so that there is
feedback on the status of a complaint -- the investigation, the resolution, the disciplinary action taken once a
complaint has been resolved.” DACOWITS, "Overseas Trip Report: July 9-23, 1994,” p. 3.



members of the organization. Service members should have unrestricted access to complaint
channels. There must be specific, written policies that define discrimination and sexual
harassment and give examples of offensive behaviors. When violations are alleged, policies and
procedures should ensure fair treatment for all parties. Policies must specifically proscribe
reprisal against complainants, establish and monitor grievance systems, and disseminate
information on victim support programs and resources. Each commander should ensure that
complaint procedures are clear.

(4) Effective Training Each year, 200,000 young men and women join the active force. Every
year, roughly one third of the 1.5 million people on active duty change jobs. Given the dynamic
nature and high mobility of the DoD workforce, education and training are essential to ensure
that equal opportunity policies and procedures are clear to all. Training should also strive for
long-term culture change by focusing on values, support networks, teamwork, fairness and
responsibility. Professional military education for both officers and non-commissioned officers
should stress their leadership responsibilities as well as provide information on the legal and
organizational framework within which they operate.

Equal opportunity and human relations training should be incorporated into career
development education for all personnel throughout the career life cycle. In addition, persons
involved in complaints handling should be given specialized training. Further, training for
leaders and commanders should stress personal involvement and accountability.

(5) Prompt, Thorough and Fair Complaints Handling Discrimination complaint systems

should be designed to ensure the prompt and thorough resolution of complaints, to protect the
rights of all involved, to provide for resolution at the lowest appropriate level, and to prevent
reprisals. o

Leaders must adequately safeguard against reprisal and ensure that allegations are
promptly, thoroughly and fairly investigated. Complaint systems should provide options for both
formal and informal resolution of allegations based on the seriousness of an incident and the
wishes of the complainant. Formal complaint procedures should adhere to standards that ensure
complaints are investigated promptly by personnel sufficiently trained to accomplish thorough,
impartial inquiries. Procedures must ensure that complainarits and respondents are kept fully
informed about the progress in resolving their complaint through regular feedback and that there
is follow-up with the complainant to detect and deter reprisal.

In addition, support services should be available to complainants and respondents as part
of the complaint handling process. We must also develop support systems which act towards
making victims of discrimination or harassment “whole.” Finally, each offender should receive
an appropriate sanction for the offense. '
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B. FINDINGS AND RECOMMENDATIONS

Over the course of several months -- in a series of more than 20 meetings -- we heard
briefings from representatives of the Military Departments, subject matter experts, and several
advocacy groups. We reviewed dozens of documents, policy papers, and pertinent studies.
Ultimately, we determined, only complaints processing systems which ensure both unit
effectiveness and fairness to individuals will enhance military readiness. These twin goals will
be fulfilled by complaints handling systems which uphold the principles of command
commitment and accountability, Service distinctiveness, clarity of policy, effective training, and
prompt, thorough and fair complaints handling. The recommendations discussed below are
based on these principles and reflect our consensus.

1. Command Commitment and Accountability

A basic principle which underlies the workings of successful Equal Opportunity (EO)
programs is command commitment and accountability. Commanders’ demonstrated leadership
and commitment to EO must be visible and unequivocal. Further, commanders are expected to
communicate standards of professional conduct and to build an organizational culture where
members are valued, respected, and treated fairly.

Leadership visibility, initiative, and commitment are essential for achieving the goals we
have outlined for the Department of Defense. Military leaders at all levels of the organization
are responsible for creating a climate within their units which fosters mutual respect in all unit
members. They are also accountable for ensuring that their organizations comply with the spirit
and letter of equal opportunity policies, directives, guidance, and regulations.

For years, both military and political leaders have recognized that when they fail to
support policies forcefully and publicly, those policies will also fail. In the wake of the 1991
Tailhook conference, Representatives Les Aspin and Beverly Byron undertook a study in which
they found that leadership commitment was a critical factor in successfully effecting two
significant cultural changes in the Armed Forces: racial integration and the elimination of drug
use. They argued that, in the 1990s, leadership commitment will be the key to successfully
ridding the Department of sexual harassment.2!

The importance of leadership visibility, initiative and commitment was discussed
throughout our deliberations. For instance, Major General Amold, Assistant Deputy Chief of
Staff for Personnel, USA, stressed that decisive action by leaders, not just a passive attitude of
fair-mindedness, is what produces fairmess. Without the unequivocal support of commanders,
our recommended standards will have little impact.

One distinctive feature of military life is the ubiquitous nature of command
accountability. The commander is responsible for everything the unit does or does not do and for
the welfare of every Service member and military family. The commander is not just the head of

21 Les Aspin and Beverly Byron, Women in the Military: The Tailhook Affair and the Problem of Sexual
Harassment (U.S. Congress, House Armed Services Committee: September 1992).
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a mission-driven organization; he or she also is the head of a community. The commander

. accounts for the performance of the unit as well as the climate within the unit. During and after
an investigation into a discrimination complaint, a unit’s atmosphere might become poisoned. It
is particularly important that the commander restore to wholeness anyone damaged by the
process -- complainants, witnesses, or those wrongly accused of discrimination.

Obviously, a commander cannot be everywhere and cannot personally oversee
everything. Instead, commanders delegate specific tasks to subordinates or specialists.
Commanders tend to retain personal responsibility for those things on which they will be rated or
that they know to be important to their own commanders. Service members pay close attention
to the programs commanders take personal interest in as opposed to those commanders delegate -
- and, in a sense, relegate -- to staff. These choices are Service members’ clues about
commanders’ priorities.

Accountability begins at the senior level; the prevention and elimination of discrimination
and sexual harassment can best be achieved by an effective chain of command.?? The Secretary
of Defense demands certain standards of conduct. The Office of the Secretary of Defense (OSD)
monitors the Services’ EO programs by reviewing their annual Military Equal Opportunity
Assessments. Historically, Congress has exercised its oversight role through staff-level briefings
from the Services’ on the status of their EO programs.

In order to ensure accountability throughout the chain of command, commanders must
evaluate their subordinate commanders on their ability to create a positive and supportive climate
and to prevent and eliminate discrimination and sexual harassment within their units. Also, in
order to achieve the goal of individual opportunity and fairness, the responsibility, accountability
and commitment to eliminate discrimination must be placed with the chain of command where
personnel selections and evaluations are made. The recommendations provided in this section
focus on how to ensure compliance and hold leadership at all levels accountable.

What indicators should the Services consider in evaluating the efforts of commanders at
all levels? There are at least five very clear indicators: issuance of policy guidance, creation of
an organizational climate which fosters mutual respect, evaluation of EO in performance reports,
monitoring and reporting to ensure EO systems work, and full use of existing resources, such as
EO climate surveys. :

Issuance of Policy Guidance
Through the years, senior DoD leaders have made known their support for Equal

Opportunity programs. Secretary of Defense Robert McNamara, and more recently, Secretaries
Weinberger, Carlucci, Cheney, and Perry have each published strong policy statements

22 See DACOWITS, “Overseas Trip Report: July 9-23, 1994.” See also Francis X. Clines, “5 Army Cadets Face a
Charge of Harassment,” New York Times, November 1, 1994, p. 1. Clines quotes an Army captain who states, “I
see progress here. I probably would not have been brave enough to report this in my day, because I wouldn’t have

had confidence in the cadet chain of command.”
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expressing support for DoD’s EO programs.2? In a March 3, 1994, policy memorandum
outlining steps to strengthen EO programs, Secretary Perry declared that “Equal opportunity is . .
. a military and an economic necessity.” Further, he stated that he “will not tolerate
discrimination or harassment of or by any Department of Defense employee.”2¢ On August 22,
1994, Secretary Perry signed another policy memorandum prohibiting sexual harassment in the
Department of Defense. This policy statement applied to both Service members and civilian
employees, updated the Department’s definition of sexual harassment by incorporating language
from a Supreme Court decision, and directed the Military Departments and Defense Agencies to
carry out an eleven-point program. These memoranda replaced the policies of past Secretaries.
A strong commitment to EO programs and goals must flow through every echelon of command.
Senior leadership’s strong support inspires compliance with the spirit and letter of EO directives
and regulations. : :

Recommendation

1. The Secretary and senior military official of each Military Department should publish EO
policy statements which include an expression of the institution’s commitment to equal
opportunity and a statement that complainants will have legal protection from reprisal-
Each Service should require commanders, at all levels, to post prominently departmental
and command EO policy statements including guidance on how and where to complain.

Creation of an Organizational Climate which Fosters Mutual Respect

- Commanders play two complementary but distinct roles. As individuals, they should
strive to set a personal example of decency, faimess, and support for EO programs. As
representatives of the Service, the Department of Defense, and the U.S. Government, they have a
special responsibility to exhibit leadership and initiative within their organizations to ensure that
all personnel are treated fairly and that their organization effectively deals with issues that
arise.2’

Commanders also play an important role in empowering individuals in their units to take
direct actions to improve unit climate and respond to incidents when they occur. Bystanders can
play an important role in counseling individuals at the time an incident or misunderstanding
occurs and can set the stage for quick, positive resolution.

Commanders have a variety of tools to assess organizational climate. For example, the
Services have developed surveys designed to identify perceptions about human relations, fair
treatment, and discrimination. The Defense Equal Opportunity Management Institute (DEOMI)

23 On file in the Office of the Deputy Assistant Secretary of Defense (Equal Opportunity), Pentagon, Washington,
D.C.

24 Appendix 1.
25 A recent report of the House Armed Services Committee states: “The commitment of leadership to equal
opportunity appeared to be the most significant determinant of the racial climate at every facility. ... Where

leadership was viewed as having a strong, sincere commitment, problems were fewer and differences in perspectives
were less notable, particularly where such leadership had significant tenure at the facility.” U.S. Congress, House of
Representatives, Committee on Armed Services, “Interim Report to the Chairman by the Task Force on Equality of
Treatment and Opportunity in the Armed Services,” July 1, 1994, pp. 1-2.
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developed the Military Equal Opportunity Climate Survey (MEOCS) to be administered to

- personnel in all the Services. The Defense Manpower Data Center (DMDC) is in the process of
administering a survey on sexual harassment for administration DoD-wide and will soon conduct
a survey on race relations. These climate surveys provide confidential information to
commanders about conditions in their units.

Climate surveys signal concern about organizational environment. But, Service
requirements for commanders to conduct climate surveys vary. Currently, the Navy requires
annual climate surveys at the unit level.26 The Marine Corps strongly encourages its unit
commanders to conduct climate surveys annually. Both the Navy and Marine Corps conduct
Service-wide climate surveys biennially. The Air Force surveys its units six months after a
change of command and biennially thereafter.

Recommendations

2. The Services should strongly encourage commanders to conduct periodic equal
opportunity climate assessments.

3. The Services should hold senior officials accountable for the equal opportunity climates in
their commands. - ‘

Evaluation of EO in Performance Reports

Evaluating personnel on the basis of their positive achievements and leadership will
encourage positive actions. Periodic review, feedback, and evaluation of performance are also
useful tools for holding individuals accountable for their actions. To varying degrees, the
Military Departments require comments on commitment to equal opportunity in officer and
noncommissioned officer evaluation reports. Army and Navy officer and enlisted evaluation
reports require specific comments on performance in equal opportunity. Marine Corps and Air
Force officer and enlisted evaluation reports do not require specific remarks on performance in
equal opportunity, but expect equal opportunity performance to be reflected in the categories of
“judgment,” “leadership,” “professional qualities,” “cooperation,” and “personal relations.”
Coast Guard officer and enlisted evaluation reports require specific comments on equal
opportunity performance in the categories of “working with others,” “respecting others,” and
“human relations.”

A review of performance reports indicates that the vast majority of commanders receive
high marks for EO. We believe this is a fair reflection of objective reality: Most commanders
take EO seriously. Current performance ratings suggest that most Service members also take
their EO responsibilities seriously. The challenge is to ensure that the small number of persons
who violate EO policy and regulations are identified and held accountable.

26 Soon, the Navy will require climate assessments at the unit level within six months of assuming command and
annually thereafter. In addition, the current climate assessment will become a required turn-over item.
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We decided not to set a threshold for documenting incidents on performance reports but
determined that commanders should be given considerable latitude to exercise judgment in
reflecting their importance. Minor incidents might best be handled through counseling,
benefiting both the unit and the individuals involved. Repeated or serious incidents should be
reflected in performance reports, and commanders have been disciplined for failing to do this.

Recommendation

4. The Services should direct that all rating and reviewing officials be required to evaluate a
member’s commitment to elimination of unlawful discrimination and/or sexual
harassment and to document significant deviations from that commitment in evaluation
reports.

Monitoring and Reporting to Ensure EO Systems Work

Another dimension of accountability is to ensure the system and its procedures are
functioning as intended. Enhanced discrimination complaint data collection and reporting are
essential to give leadership an understanding of the effectiveness of DoD and Service efforts to
educate and train personnel, to identify specific problem areas, and to initiate corrective actions.

The Advisory Board on the Investigative Capability of the Department of Defense found
that:

The Services have differing requirements for the amount and type of data
that must be reported regarding complaints of sexual harassment. The Army has
a system that maintains data on the results of investigations, actions taken to
resolve the complaint, and categories of complaints. The Navy and the Marine
Corps have a system called the discrimination and sexual harassment (DASH)
reporting system. Unlike the Army’s system, the Navy’s and Marine Corps’
system contains very detailed information including a narrative of the incident.
The system requires reporting regarding how the formal complaint was made, for
example, whether it was by request mast, Article 138 complaint, IG hotline, or
some other vehicle. It also requires detailed personal and military information
regarding the recipient and alleged offender.

The Air Force’s system . . . reports the total number of complaints, number
of complaints resolved, demographics of the personnel involved, type of
discrimination, Air Force specialty code and rank of the complainant and alleged
offender, whether the discrimination was substantiated or unsubstantiated, and
actions taken by the commander.?’

Enhanced data collection and reporting would clearly improve the Department’s efforts to deal
with complaints of discrimination and sexual harassment systematically.

27 See Report of the Advisory Board on the Investigative Capability of the Department of Defense, Vol. 1
(Washington, D.C.: U.S. Government Printing Office, December 1994), p. 152.
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Recommendations

5. OSD should establish uniform data eléments, require that the Services use those elements
in reporting, and create an easily accessible OSD database on formal discrimination
complaints.28 Those standard data elements should include information similar to data
now collected by the Services such as the grade, sex, race/ethnic background, component
and duty status, and duty specialty of both the complainant and the accused, the basis and
nature of the complaint, the actions taken, and number of complaints unresolved after 60
days. ‘

6. Data on Military discrimination complaints should be collected and reported by the

Services in accordance with procedures established in DoD Directive 1350.2 and DoD
Instruction 1350.3.

2. Service Distinctiveness

The Department of Defense must establish certain goals, principles, and standards of
performance. However, the Services differ in mission, organization, and culture. Equal
opportunity programs in the individual Military Services will be effective only if they are
incorporated into existing Service training and education programs, investigatory structures and
procedures, disciplinary structures, and command responsibilities. Therefore the specifics of
implementation of our recommendations will, in many instances, vary by Service.

We received a series of presentations from the Army, Navy, Marine Corps, Air Force,
National Guard Bureau, Coast Guard, and the Defense Equal Opportunity Management Institute
(DEOMI) which compared and contrasted many aspects of Service programs.? These briefings
confirmed that there is wide variance in the Services’ discrimination complaints processes and
that these differences reflect the way the Services operate. For example, the Army and Air Force
operate primarily from large, fixed installations with large support staffs and infrastructures. As
aresult, the Army has developed centralized EO programs with decentralized, unit-level
management. The Air Force has developed centrally managed EO programs. Both Services
encourage informal complaint resolution, but rely on formal complaint programs. In contrast, the
Navy and Marine Corps operate from ships at sea and from small, self-contained, expeditionary
units with minimum support staffs. The Navy and Marine Corps’ EO programs are
decentralized. .

Since we began our deliberations in May 1994, the Services have made a number of
improvements in their complaint processes. Most notably, the Navy and Marine Corps have
enhanced their formal complaint processes, making them similar to those used by the Army, Air
Force, and National Guard.

28 The Deputy Under Secretary of Defense for Requirements and Resources is developing standard data elements in

order to expedite reporting in a number of areas. .
29 The briefing slides are on file in the Office of the Deputy Assistant Secretary of Defense (Equal Opportunity),

Pentagon, Washington, D.C.
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- We have prepared a matrix which compares various parts of the EO programs of the
Services.30 It is important to note that substitution of individual program elements across
Services will not necessarily produce an improved or even a workable EQ program. The
regulations and procedures governing Army and Air Force programs will not work for the Navy
and the Marine Corps; nor will the Navy and Marine Corps’ operating instructions suffice for the
Army and the Air Force.

~ While the simple substitution of one Service’s complaints process for another’s is both
undesirable and unworkable, general principles and standards can be shared across Service lines.
One of our critical judgments involved deciding when to impose Department-wide standards and
when to allow for Service distinctiveness. Our charge was to establish basic principles for
complaints handling, assess existing policies and practices, and recommend whatever changes
might be necessary to ensure the fair and prompt resolution of complaints. “Standards, not
standardization” became our paradigm. Thus, we set standards but avoided standardization.

Recommendation

7. The Military Departments should implement and comply fully with the recommendations
contained in this report, provide to the Under Secretary of Defense for Personnel and
Readiness a plan for implementation, and report at designated intervals on their progress.

3. Clarity of Policy

The statutes which prohibit discrimination against Federal civilian employees on the basis
of race, color, religion, sex or national origin do not apply to members of the Armed Forces.
Instead, Department of Defense and Service policy, implemented in DoD Directives and Service
regulations, prohibit discrimination and sexual harassment and prescribe procedures and
remedies for dealing with them. In some instances, the acts which constitute discrimination or
sexual harassment also are punishable as crimes under the Uniform Code of Military Justice.

Department of Defense policy is clear about proscribing discrimination and sexual
harassment. Still, the implementing specifics are not clear. There are two problems: 1)
definitions of key terms, standards of proof, and timelines for complaint processing vary among
the Services or are not stipulated; and 2) standards and definitions are subject to change. For
example, in August 1994 DoD modified its definition and conceptualization of sexual
harassment to conform to the 1993 U.S. Supreme Court decision in Harris v. Forklift Systems,
Inc. The DoD definition of sexual harassment was clarified to indicate that workplace conduct,
to be actionable as “abusive work environment” harassment, need not result in concrete
psychological harm to the victim, but rather need only be so severe or pervasive that a reasonable
person would, and the victim does, perceive the work environment as hostile or abusive.3!

Equal opportunity policies, including discrimination complaint processing procedures,
should be viewed as ensuring fair treatment of all members of the organization. Clear and

30 Appendix 4.
31 “Workplace” is an expansive term for Service members and may include conduct on or off duty, 24 hours a day.
' 17



. concise written policies are necessary to ensure that complaint procedures protect the rights of
commanders/supervisors, complainants, respondents, and co-workers. Equal opportunity
programs should provide for unrestricted access to complaint channels. There must be specific,
written policies that define discrimination and sexual harassment and which give examples of
offensive behavior. When violations are alleged, policies and procedures should ensure fair
treatment for all parties. Policies must specifically proscribe reprisal against complainants,
establish and monitor grievance systems, and disseminate information on victim support
programs and resources. Each commander should ensure that complaint procedures are clear.

The Department must recruit from the largest possible pool of young Americans in order
to ensure that it can continue to field the best possible force. Today’s force draws from a number
of ethnic, racial, regional, and religious groups. In order to manage this rich mix of Service
members, the Department has developed policies and procedures which produce a uniform,
unified team -- a team whose combined strength far outweighs the sum of individuals’ attributes.
The Department of Defense policy is specific with regard to equal opportunity. It is DoD policy
that discrimination, which includes sexual harassment, is unacceptable and will not be tolerated.
DoD strives to ensure it is an organization where every individual is free to contribute to his or
her fullest potential in an atmosphere of respect and dignity.

On July 26, 1948, President Truman issued Executive Order 9981, which declared that
there should be equality of treatment and opportunity for all persons in the U.S. Armed Forces
without regard to race, color, religion or national origin. From 1948 to 1954, the Department of
Defense worked to eliminate racially segregated units from its ranks; the last all-black unit was
eliminated in October 1954. Over the years, the Secretary of Defense and the Office of the
Secretary of Defense have issued over 30 directives, instructions, and memoranda prohibiting
discrimination and promoting equal opportunity. Most of those statements were then
supplemented by implementing guidance from the Military Departments. Some of the OSD
policy statements focused on a single topic, such as the integration of schools on military
installations or the participation of military personnel in civil rights demonstrations. Other
statements established either specific programs, such as nondiscrimination in off-base housing or
broader equal opportunity programs, to fight against race and sex discrimination.32

The first DoD Directive on the subject of equal opportunity in the military was issued on
July 26, 1963 (before passage of the Civil Rights Act of 1964), by Secretary of Defense Robert
McNamara. It established DoD policy “to conduct all of its activities in a manner which is free
from racial discrimination, and which provides equal opportunity for all uniformed members and
all civilian employees irrespective of their color.” It also stated that:

Discriminatory practices directed against Armed Forces members, all of whom
lack a civilian’s freedom of choice in where to live, to work, to travel and to
spend his off-duty hours, are harmful to military effectiveness. Therefore, all
members of the Department of Defense should oppose such practices on every
occasion, while fostering equal opportunity for servicemen and their families, on
and off-base.33

32 See Chronology in Volume II of this report.
33 DoD Directive 5120.36, “Equal Opportunity in the Armed Forces,” July 26, 1963, Section I, p. 1.
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The directive made the Assistant Secretary of Defense (Manpower) responsible for
promoting equal opportunity for members of the Armed Forces by giving direction to programs
which promote equal opportunity; providing policy guidance and reviewing policies, regulations,
and manuals of the Military Departments; and monitoring the performance of the Military
Departments through periodic reports and visits to field installations. What the directive lacked
was specificity. It did not indicate what elements comprised an Equal Opportunity program,
what should be included in Service reports, or what would be examined during base visits. It did
not do so partly because no one in the military had previous experience with “equal opportunity”
programs and could not be expected to articulate comprehensive programs. It also did not do so
partly because the Services wanted to implement their own programs.

Subsequent DoD directives or instructions were issued in 1963, 1964, 1966, 1970, 1971,
1973, 1976, 1978, 1987, and 1988. Each revision built upon the previous documents and added
one or more new concerns to be incorporated into the overall EO program. The Department’s
record indicates a willingness to face problems as they emerged and to craft meaningful

programs.

Over the past 15 years, the Office of the Secretary of Defense (OSD) has also issued
about 10 statements or revisions to directives dealing with sexual harassment. As with the
discrimination policies, these have been supplemented by additional guidance from the Services.
Some of the statements focus on military personnel, others deal with all DoD employees, and
still others extend to contractors. Four of the most recent OSD policy statements are:

e DoD Directive 1350.2, “The Department of Defense Military Equal Opportunity
Program,” issued December 23, 1988, defines and clearly prohibits sexual harassment
and discrimination.

* DoD Instruction 1350.3, “Affirmative Action Planning and Assessment Process,”
issued February 29, 1988, gives specific instructions on the monitoring and annual
reporting of data on discrimination and sexual harassment complaints. Each Service
incorporates this guidance into its own specific implementing regulations.

* AlJuly 12, 1991, memorandum from then-Defense Secretary Dick Cheney outlined a
seven-point action program designed to eradicate sexual harassment. Each DoD
Component was directed, among other things, to issue clear policy statements
annually that explain sexual harassment and reaffirm that it will not be tolerated; to
train people how to identify and prevent sexual harassment, with specific emphasis on
harassment by co-workers; to investigate promptly and thoroughly and to resolve
every sexual harassment complaint; and to inform DoD personnel that failure to
comply with the sexual harassment guidelines will be reflected in their annual
‘performance ratings and fitness reports. '

® A March 3, 1994, memorandum from Secretary Perry, laid out a five-point plan
designed to strengthen the Department’s EO programs. This memorandum re-
established the office of the DASD (EO), restructured the Defense Equal Opportunity
Council, launched a study of the officer “pipeline,” encouraged greater use of career
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development programs to improve representation of women and minorities among
DoD’s civilian management, and called for the development of special EO training
seminars for senior leaders. ‘

It is a military imperative that clear and sound DoD policies ensure the prohibition of
discrimination, as well as an accurate assessment of the nature and scope of discriminatory
activity within DoD. The DoD IG found that the lack of clear and consistent DoD definitions
complicates analysis and reporting.3* The DoD IG found no standard definitions for any type of
discrimination, except for sexual harassment, within the DoD. As a result, anything from an
isolated instance of “name calling” to arbitrary personnel actions based on sex or race could be
labeled and reported as discrimination.

The DoD Directive 1350.2 defines the terms “sexual harassment” and “discrimination.’”35
All of the Services use the directive’s definition for sexual harassment. However, none of the
Services uses the directive’s definition for “discrimination.” The Army defines “institutional”
discrimination, the Air Force defines “institutional,” “arbitrary,” and “personal” discrimination,
and the Navy and Marine Corps have different definitions for the same term -- “discrimination” -
- all of which could lead to different legal interpretations. According to the various definitions
by the Services, discrimination may be one or more of the following:36 '

different treatment based on race, gender, etc. (Army),

depriving an individual of a right (Air Force),

denying an individual equal opportunity (Marine Corps),

denying an individual equal treatment (Navy),

any action that unlawfully or unjustly results in unequal treatment (Air Force), and
using terms to degrade or infer negative statements pertaining to race, gender, etc.
(Air Force).

The lack of standard definitions creates the situation where an action or offense could be
considered “discrimination” in one Service, but not in another.

The lack of standard terms affects the reporting and analysis of discrimination complaint
data. For instance, the Air Force uniquely defines as discrimination the use of any term that
“degrades or infers negative statements” pertaining to age, color, national origin, race, ethnic
group, religion, or sex. The DoD IG found six Air Force cases where using the term “bitch”
once was investigated, substantiated, and statistically reported as discrimination. The available
documentation suggested that the other Services treat similar conduct as inappropriate or
unprofessional behavior, but would not routinely label or report such conduct as
“discrimination.”

Additionally, DoD Directive 1350.2 does not define the term “reprisal,” although it is
defined within DoD Directive 7050.6 (Military Whistleblower Protection).

34 Assistant Inspector General for Departmental Inquiries, Review of Military Department Investigations.
35 See DoDD 1350.2 in Volume II of this report.
36 Appendix 5 contains the complete definitions for “discrimination” published by each Service.
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Finally, briefings to the Task Force by each of the Military Services emphasized the
importance of the informal receipt and resolution of complaints as an alternative to the filing of
formal complaints of discrimination. DoD Directive 1350.2 does not provide for an informal
complaints resolution process, nor does it define the terms “formal complaint” and “informal
complaint.”

Recommendations

8. OSD should clarify the definition of “discrimination” found in DoD Directive 1350.2.
The Military Departments should review all appropriate implementing documents and
revise their definitions of “discrimination,” whenever necessary, to conform with the
DoD definition.

9. The Secretary of Defense issued a memorandum on sexual harassment on August 22,
1994, which modifies the existing definition as contained within DoD Directive 1350.2.
OSD should revise that directive to use the modified definition, and the Military
Departments should revise definitions in all implementing documents to conform to the
new definition.

10. OSD should revise DoD Directive 1350.2 to define the terms “complainant,” “informal
complaint,” “formal complaint,” “reprisal,” “legal sufficiency,” and “protected
communication;” and the Military Departments should revise definitions in all
implementing documents to conform to the new definitions.

4. Effective Training

Given the dynamic nature and high mobility of the DoD workforce, education and
training are essential to ensuring that the equal opportunity policies, expectations, and procedures
are clear to all and are consistently reinforced. Training should also strive for long-term culture
change by focusing on values, support networks, teamwork, fairness and responsibility. Equal
opportunity and human relations training should be incorporated into career development
education for all personnel throughout the career life cycle. Specifically, training for leaders and
commanders should stress personal involvement and accountability.

The Department of Defense Directive 1350.2 outlines policy, responsibilities, and
requirements for equal opportunity and human relations education and training, including the
prevention of sexual harassment, within the Department. The Department’s policy is to provide
education and training in EO and human relations. The heads of DoD Components are
responsible for ensuring that education and training programs are executed. The requirements
for equal opportunity and human relations education and training are: (a) all military personnel,
including those selected for command positions and those in the rank of flag or general officer,
should receive education and training; (b) education and training programs should be conducted
at installation and fleet unit commands, military accession (entry) points, and throughout the
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system of professional military education; and (c) the training should be conducted ona
recurring basis. ' '

The Defense Equal Opportunity Management Institute (DEOMI) is responsible,
specifically for: (a) training all military personnel assigned to military EO billets and staff
officers who directly manage EO and human relations programs; and (b) providing assistance or
consultation services to DoD organizations in developing specific curricula and training for EO
and human relations -- in professional military education programs, for instance.

According to a March 1994 report by the DoD IG, over the last 21 years, the DEOMI has
graduated over 12,000 trained personnel for the Armed Forces -- both active duty and Reserve
Component personnel. Active duty graduates total approximately 4,000 for the Army; 1,200
each for the Navy and the Air Force; and six for the Marine Corps. The DoD IG interviewed 65
DEOMI graduates currently serving as EO advisors (40 Army, 15 Navy, and 10 Air Force), the
majority of whom were enlisted personnel. The EO advisors told the IG that the training they
received adequately prepared them for their jobs. However, the DoD IG reported that the EO
advisors “believed their low rank was a barrier to effective communication with the commanders
they advise. They stated they were unable to obtain the confidence and support required to fulfill
their roles and responsibilities.”37

In compliance with DoD policy, each Department has established an EO and human
relations education and training program. At a minimum, each program is conducted at
accession and entry points, incorporated into various phases of enlisted and officer professional
military education, administered on a recurring basis, and documented in individual personnel
records.®® Some EO and human relations education and training also occurs upon assignment to
new duty locations, in courses that prepare individuals to assume command or leadership
positions, and in commanders’ calls (unit-level meetings). Much of the unit-level training is
done on an annual basis.

However, professional military education curricula for mid- and senior-level commanders
does not include material on managing military equal opportunity or discrimination complaint
systems, holding military subordinates accountable, managing civilian EEO and discrimination
complaints programs, managing EO programs in a joint environment, or the commander’s role
in, and responsibilities for, equal opportunity programs. Professional military education for both
officers and non-commissioned officers which stresses their leadership responsibilities and
provides information on the legal and organizational frameworks within which they operate
would increase the effectiveness of EO programs. For instance, case studies can provide
examples about how difficult cases have been handled and what sanctions have been given,
thereby providing a toolkit for commanders which can provide options to military leaders
confronted with EO challenges. - :

37 Assistant Inspector General for Departmental Inquiries, Review of Military Department Investigations, p. 8; see
also pp. 6-7 (attached at Appendix 10).
38 See Volume II of this report for a summary of current professional military education EO training provided by the

Services.
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To address this concern, the Secretary of Defense -- in his March 3, 1994, memorandum
on EO* -- laid out a program that gives high priority to preventing sexual harassment and
discrimination and emphasizes that the Department’s senior military and civilian leaders will be
well informed of their responsibilities. Secretary Perry has directed DEOMI to conduct training
for all military and civilian leaders as well as a mandatory two-day course for all new
general/flag officers and new members of the Senior Executive Service.

Recommendations

11. OSD should require and the Services should specify the qualifications and grades of
personnel serving in EO billets and ensure that personnel serving in EO billets meet the
minimum qualification and grade requirements.

12. The Defense Equal Opportunity Management Institute (DEOMI) should continue to
specify standards and develop training for personnel serving in EO billets. A training and
development plan for EO personnel should include requirements for continuing education
to ensure currency and mastery of developing EO knowledge.

13. The Services should establish minimum training requirements for personnel who are not
assigned to EO billets, but who have responsibilities associated with the administration of
EO programs or the resolution of discrimination complaints (e.g., inspectors general,
chaplains, personnel working in victim assistance or support programs, first sergeants,
senior enlisted advisors, command master chiefs, command sergeants major, and inquiry
or investigating officers), receive training to carry out their EO duties commensurate with
the nature and scope of those duties. The training criteria established by the Services
should specify that the minimum training requirements for such personnel have been
reviewed and commented upon by the DEOMI.

14. DEOMI should review and comment on Service-wide EO training materials produced by
the Military Departments concerning EO and human relations education and training.

15. The Services should provide EO training to all personnel and should incorporate it into
the career life-cycle in “building block” fashion.

16. The DASD(EO) should establish procedures for recurring quality reviews of each of the
services offered by DEOMI: education and training, research, MEOCS, and consultation.
For instance, DEOMI should implement regular customer feedback surveys which assess
levels of customer satisfaction and which solicit recommendations for changes in each of
the core services offered by DEOMI. In addition, the DASD(EOQ) should establish
procedures for a biennial review of all DEOMI curricula by Service representatives and
others to include course content, instructor qualifications, and methods of instruction.

17. DoD policy should be amended to require training for all commanders and civilian -
managers which includes comprehensive material on their roles and responsibilities for

39 Appendix 1.
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EO programs, including discrimination complaint processing systems, reprisal detection
and prevention, monitoring of subordinate EO climates, and managing civilian EEO
systems. :

18. Professional military education for both officers and non-commissioned officers should
stress their leadership responsibilities to ensure effective EO programs and provide
information on the legal and organizational framework within which they operate. In
particular, professional military education courses should include case studies which
include examples of sanctions imposed for discriminatory offenses.

5. Prompt, Thorough and Fair Complaints Handling

An essential element of a successful program to deal with allegations of discrimination
is a complaint handling system that ensures prompt, thorough and fair complaints handling,
provides for resolution at the lowest appropriate level, offers options to the complainant,
protects the rights of all, prevents reprisals, and ensures the prompt resolution of complaints.
Without this, individuals may not be willing to come forward because of concern about loss of
privacy and damage to careers. And the Services will not be able to deal effectively with these
issues.

The Services all have systems in place for handling complaints of discrimination and
sexual harassment. Currently, within each Service the same procedures are used for processing
complaints involving either discrimination or sexual harassment. We believe that this works
better than having separate systems. Sexual harassment is a form of sex discrimination, and all
forms of discrimination in the military share a common framework of awareness, training, and
command accountability. An individual complaint may contain elements of both discrimination
and sexual harassment which a single system can handle efficiently and simultaneously.
Furthermore, adding infrastructure or systems to deal with each form of discrimination
separately would be confusing to complainants and would require additional staffing.

For the most part, the Services’ systems for complaint handling are adequate and are
designed according to each Service’s distinct mission. These complaint processing programs
support unit effectiveness and individual faimess. However, there are problems in the system
which sometimes prevent complaints from being handled properly.

The Services use different processes for handling complaints of discrimination, including
sexual harassment. After hearing the Services explain their complaints processing systems, two
things became clear: (1) each Service’s discrimination complaint process must support its
military mission and (2) standards, but not standardization, are needed to improve the way in
which the Services handle complaints.4

We offer recommendations on various aspects of complaints handling: identifying
discrimination and sexual harassment; characteristics of informal and formal complaint
processes; where to file a complaint; the complaint form; protection from reprisal; the conduct of

40 See section 2, “Service Distinctiveness.”
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investigations; timelines for investigations; fair, thorough and adequate investigations; legal
sufficiency; consistent sanctions; feedback and follow-up; confidentiality of records and
documentation; appeals; and support services.

Identifying Discrimination and Sexual Harassment

Our recommendations on training and education of personnel combined with clear policy
statements should enable individuals to have a clear understanding of expected behavior, both
their own and others. When an incident of possible sexual harassment or discrimination occurs
in the Military Departments, the complainant or bystanders must first be able to identify it and
determine various options to deal with it. He or she must also know options for where, how and
with whom to discuss or to report the incident. These first steps -- recognizing and dealing with
an incident of discrimination -- should be easy and comfortable for the complainant.

The importance of offering assistance and guidance to Service members following an

. incident of discrimination or sexual harassment has been recognized by several Services. In
attempts to counteract confusion which may have occurred, the Army, Navy, Marine Corps, and
National Guard recently introduced telephone helplines, both nationally and locally. These
helplines have proven very effective in educating complainants during the early stages of
complaint handling. They provide confidential advice and information on procedures for dealing
with discrimination and sexual harassment. Electronic mail and electronic bulletin boards have
also facilitated communication on these matters. Formal complaints are not to be filed over these
helplines or via the other devices.4!

The complainant may report incidents of discrimination informally through the chain of
command or file formally with the chain of command in each Service. The housing referral
office, chaplain’s office, and medical agencies will accept informal and formal complaints and
offer advice in the Army and Navy. In the Air Force, informal complaints are reported at these
same locations; however, formal complaints must be filed in the Social Actions Office. The
Coast Guard created an Office of Civil Rights specifically for handling discrimination
complaints. The distinctiveness of each Service has guided its policy on how to handle both
formal and informal complaints.

Recommendations

19. Each Service should ensure that the chain of command remains an integral part of the
processing and resolution of all complaints of discrimination, including sexual
harassment.

20. Each military Service and Reserve component should establish toll-free or local helplines
that provide, at a minimum, information on what kinds of behavior constitute
discrimination and sexual harassment, how and where to file a complaint. No complaints

41 This is in contrast to the DoD IG’s Hotline, which is used to report allegations of fraud, waste and abuse, in
addition to discrimination and sexual harassment.
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should be accepted or filed over these helplines. Helpline personnel must be well trained
in Service and DoD policies for handling discrimination complaints and be able to
address Reserve component situations.

Characteristics of Informal and Formal Complaint Processes

Informal processes are intended to resolve complaints at the lowest appropriate level. No
documentation is required in the resolution of informal complaints; rather, such complaints may
be presented verbally to the offending party or to someone in a position of authority. The goal of
an informal process is to stop the discriminatory or harassing behavior quickly. It is an
unencumbered process: the Service member determines with whom and at what level to start the
process. A complainant who is dissatisfied with the response to an informal complaint can
appeal by filing a formal complaint.

Formal complaints of discrimination, on the other hand, must be documented. Formal
complaints begin when the complainant files an official form describing his or her complaint. An
“audit” trail is established as specialists and investigators follow official procedures to
investigate and resolve the complaint. Complainants dissatisfied with the outcome of formal
complaints can appeal through clear, official channels. A commanding officer with UCMJ
authority is involved in the process. The goals of formal processes are to stop the discrimination
or harassing behavior, and, when appropriate, to make the complainant whole and to discipline
the offender.

Informal Process

Once a Service member is convinced that discrimination or harassment has occurred, he
or she can choose to resolve the problem informally or to file a formal discrimination complaint.
The Services emphasize resolving complaints informally and at the lowest appropriate level
because informal processes provide many options for prompt, fair resolution. Informal
resolution can prevent complaints from escalating and, often, can resolve complaints with
minimal consequences to respondents and complainants. In fact, the Department’s 1988 survey
on sexual harassment revealed that a large number of Service members were resolving concerns
informally. :

Informal resolution may involve direct confrontation, third-party mediation, discussions
with the unit commander, or other appropriate remedies. Direct confrontation is used widely in
the Military Services and is the most effective way to stop discrimination and harassment. There
are advantages to other informal processes. For instance, a unit commander receiving an
informal complaint is in a position to assess unit climate, prov1de leadership, prevent recurrent
behavior, and discourage reprisals.

There are no clear guidelines for resolving complaints informally, and each Service

handles it differently. Such informal mechanisms include the Air Force’s and National Guard’
use of mediation, the Army’s use of “Alternative Dispute Resolution Strategies,” the
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Navy/Marine Corps’s oral and written methods of confronting the harasser, and the Coast
Guard’s use of a written form specifically designed for informal complaints.

Recently, the Services have begun to emphasize the use of alternative dispute resolution
systems in addition to formal complaint processes in order to speed resolution. The Navy’s
Informal Resolution System (IRS) pamphlet lists and categorizes specific types of sexual
harassment.4? These informative pamphlets are widely distributed throughout the Navy. It is the
first attempt by any Service to identify and characterize a behavior according to the degree of
severity.43

In the Air Force, Army, and National Guard, informal complaints are generally not
documented by the unit or reported to higher headquarters; therefore, neither the adequacy of
informal resolution nor complainant satisfaction with the informal process can be determined.
Informal complaints in the Navy can be reported verbally and, if unresolved, a request in writing
for a commanding officer’s request mast can be submitted. The Marine Corps adheres to the
same procedures as the Navy. The Coast Guard, on the other hand, uses a written form
specifically designed for informal complaints. The information gathered from the this form is
used to assess a unit or installation’s EO climate. Since both options, documented and
undocumented, are effective in processing informal complaints, we make no recommendation for
uniformity.

Recommendations

21. The Services should establish integrated and comprehensive complaint resolution systems
for both informal and formal complaints. A comprehensive system will provide a wide
range of choices to a complainant for addressing a perceived problem, link various
support systems, and ensure that qualified personnel with equal opportunity training are
available to assist a complainant.

22. As a general rule, complainants should be encouraged to resolve complaints informally
before filing formal complaints.

23. Each Service should make available to its members information on procedures for filing a
formal or informal complaint. The procedures should be well documented in pamphlets,
booklets, training manuals, or other appropriate publications and widely publicized in
locations where individuals seek advice for discrimination complaints.

Formal Process

42 Department of the Navy, Resolving Conflict . . . Following the Light of Personal Behavior, NAVPERS 15620
(Washington, D.C.: U.S. Government Printing Office, 1993).
43 Although rape and sexual assault are noted in the IRS pamphlet as unacceptable criminal offenses, they are
categorized as “Red Zone” behaviors of sexual harassment. The course of action recommended in the pamphlet for
such behavior is to “inform the chain of command of actions taken or needed and determine whether taking formal
action is appropriate or whether the Informal Resolution System can resolve the problem.” The latter response is
inappropriate for criminal offenses. Department of the Navy, Resolving Conflict, p- 8.
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The process for filing a formal complaint begins when: (1) a complainant chooses not to
proceed informally; (2) complainant is dissatisfied with the outcome of the informal process; or
(3) the severity of the complaint warrants remedies, including disciplinary action, that are not
available through the informal process.

Until recently, in the Navy and Marine Corps, to file a formal discrimination complaint, a
Service member had to file an Article 138 complaint against a commander.4 Service members
were reluctant to report discrimination or sexual harassment through the Article 138 process.
Navy leaders understand that this process is problematic and have changed it.

Recommendation

24. The Serﬁces should ensure thét a simplified, formal complaint process is in place for
discrimination and sexual harassment complaints which supplements the Article 138
process.

Where to File a Complaint

When a complainant has identified an incident of harassment and has decided that he or
she wants to file a formal complaint, it is important that they know where and with whom to file.
The Army offers several options where a person can file a formal complaint. The locations are
similar to those for resolving an informal complaint, but include the Army Inspector General’s
Office. A formal complaint in the Navy and Marine Corps may also be filed at multiple
agencies, including the office of the Service IG. A member of the Air Force may seek advice
and counseling for filing a formal complaint at the locations mentioned above, but a formal
complaint may only be filed through the Social Actions Office or with a Wing IG. Similarly, in
the National Guard, a formal complaint may only be filed through the Military Equal
Opportunity or Social Actions Office.

The U.S. Coast Guard has used a centralized office for processing complaints since the
1970’s, when it established an Office of Civil Rights to handle and resolve discrimination
complaints. The advantage shared by the Air Force and the Coast Guard is explained in a study
by Dr. Mary Rowe. According to Rowe, “having a central office means that complaints are
generally dealt with in a similar and consistent fashion, which is often seen as a virtue for formal
adjudicatory procedures.”s Further, centralized complaint processing results in improved data
collection. A central office or trained EO point of contact provides a highly visible referral
point, symbolizes command commitment, and ensures a well trained staff who can develop
competencies over time. This person or group of skilled EO professionals can support
commanders with professional consultation and offers an alternative to filing a formal complaint
with the unit or with the inspector general, thereby working within the chain of command to find
facts and resolve complaints.

4410US.C.§938. R
43 Mary P. Rowe, “Harassment Complaint Procedures: Consider a Systems Approach with Choices for

Complainants,” draft paper, 1994, p. 14.
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Recommendation

25. The Services should provide a central point of contact at the installation level or below,
staffed with qualified and trained EO counselors, to receive formal complaints of
discrimination and sexual harassment.

The Complaint Form

The process of filing a formal complaint begins in most instances with the complainant
completing some type of complaint form. Each of the Services, except for the Coast Guard, uses
a form to record information about the complainant and the allegations of discrimination. Upon
review of all Service forms, we found that some essential elements to expedite the process and -
ensure a more thorough investigation were needed. For example, the Army recently adopted a
form which documents each step in the complaint process. The Navy has developed a form,
based upon the Army’s, which documents each stage in the process from filing to final decision.
The Air Force uses a standard intake form for documenting formal EO complaints. This form,
which has been in use for a number of years, is currently being revised to include timeline
requirements. The Army’s form contains the most detail; it lists specific steps within the
complaint process and requires the signature of the person responsible for each step.

When our Task Force convened, only the Army required a complainant to sign an oath
attesting to the accuracy of his or her complaint. In November 1994, the Navy adopted a
complaint form requiring complainants to swear to the accuracy of their complaints. Although
this act impresses on the individual the seriousness of the complaint process, it is not in fact
necessary to have sworn testimony on a complaint form to prevent a complainant from making
false allegations or to ensure that the complainant is telling the truth. Articles 107 and 134 of the
UCM] indicate that making a false official statement on an official document carries a greater
penalty than false swearing.46

Recommendation

26. The Department should revise DoD Directive 1350.2 to identify Department-wide data
elements and procedures which must be included in each Service’s standard complaint
form. Each Service form should provide for the documentation of each step in the
complaint process, including pre-decision updates and post-decision follow-ups with the
complainant. The Services should require the complainant to sign his or her complaint,
thereby certifying the complaint is made in good faith.

Protection from Reprisal

46 See 10 U.S.C. § 907 and 10 U.S.C. § 934 (False Swearing).
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One of the central tenets of discrimination complaints processing is that Service members
have the right to complain. This right is legally protected by the Whistleblower Protection Act.
Most often invoked in cases of fraud, waste, and abuse, this protection also applies to Service
members who make complaints of discrimination.

Reprisal is the most insidious threat to the integrity of the Military Services’ efforts to
eliminate discrimination and harassment. Fear of reprisal looms over Service members and
discourages them from filing complaints. The frequent occurrence of reprisal reinforces that
fear, further discourages complaints filing, and undermines the integrity of complaints processes.
Worse, incidents of reprisal cast doubt upon command commitment to equal opportunity goals
and programs.

A Service member filing a complaint or reporting an incident of discrimination or sexual
harassment should not fear reprisal or retaliation. The Services forbid reprisal against their
members who make complaints of discrimination, including sexual harassment. Still, briefers
and experts who addressed us explained that reprisal and fear of reprisal are widespread
problems for Service members. There are many types of reprisal, two of wmch are especially
noteworthy: retaliation by peers or co-workers and repnsa] by supervisors.

Retaliation by co-workers can be especially difficult to prevent. They may take the form
of anonymous acts, such as phone calls or derogatory material posted on unit bulletin boards, or
comments which create a hostile unit climate. Co-workers may begin to take sides in a dispute
and may be convinced that they are acting in the best interests of the organization. If incidents of
retaliation occur, they require immediate attention from unit commanders, who should state
plainly their commitment to equal opportunity, proper treatment for all individuals, and their
pledge to a fair and complete process of complaint handling. Bystanders and co-workers who
show support for complainants can greatly diminish the possibility of peer retaliation. '

In a report published in early 1994, the National Association for the Advancement of
Colored People (NAACP) found that fear of reprisal was widespread: “[P]ersonnel who had and
personnel who had not used EO channels shared a common reaction -- fear of reprisals.”#’
Further, the NAACP reported:

In a military case, a black non-commissioned officer, found innocent of court-
martial charges, was involuntarily reassigned to another unit, received a mediocre
performance rating, and a low level end-of-tour award. When he sought to file a
racial discrimination complaint against his commander for these actions, the EO
advisor stated, “you don’t want to mess with it” -- implying that the commander
will strike back.48 ‘

In addition, the NAACP found that Service members believed they would be ostracized if they
filed complaints; they would no longer be seen as team players.

47 See NAACP, Continuing The Search, p. 10.

48 NAACP, Continuing the Search, p. 10.
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The four female Service members who testified before the House Armed Services
Committee on March 9, 1994, highlighted the fact that reprisal is a significant problem. One of
the witnesses, a Navy lieutenant, recalled her experiences after filing a complaint of harassment:

After my report, the leadership . . . took no action to isolate me from the [subject]. I
decided to go further up my chain of command. ... No action was taken. . ..I
called Senator John Breaux . . . for assistance. When the executive officer heard I
was talking to a Member of Congress, hours later, I was ordered to undergo
psychiatric evaluation. I was placed in a locked psychiatric unit and evaluated . . ..
I was found fit for full duty . ... However. .. I had to spend the rest of the
weekend in a locked, non-segregated psychiatric unit . ... Ireceived an adverse
fitness report in retaliation for my report of sexual harassment. . .. Irelied on my
chain of command to protect me from reprisal and to take swift and tough action.
My good faith reliance was not justified.49

Another witness, an Air Force sergeant, testified that she had suffered retaliation from both her
supervisors and her peers. In testimony before the HASC, she alleged that her official, written
job performance ratings were downgraded, and the likelihood that she would be promoted .
diminished. She further alleged that her supervisors fabricated and placed in her file documents
alleging misconduct and poor performance. The sergeant testified that she became the object of
the investigation, rather than her harassers. When she filed complaints about these retaliatory
actions, she found her car tires slashed and wheel bolts loosened.

During these Congressional hearings, a subject matter expert argued: “Until
complainants know that their complaints will be taken seriously and that the offenders and
anyone else who retaliates against the complainants will be swiftly and appropriately dealt with,
the system will not work properly.”s0

Subject matter experts who addressed our Task Force agreed that reprisal prevention is a
critical element of successful complaints programs. Dr. Mary Rowe of the Massachusetts
Institute of Technology recommended that reprisal prevention be seen as a basic task of
complaint handlers.5! Georgia Sadler of the Women’s Research and Education Institute asserted
that reprisal prevention is the most important element of a complaints processing system. Susan
Barnes of WANDAS recounted several examples of reprisal and argued that, in many cases,
retaliation faced by complainants was worse than the sexual harassment incident itself,52

Both perceived and actual incidents of reprisal discourage Service members from filing
complaints. No doubt, when considering whether to file a complaint, a Service member
examines the outcomes of others’ complaints. According to a DoD survey of military personnel

49 Lieutenant Darlene S. Simmons, U.S. Naval Reserve, statement before the House Armed Services Committee, in
U.S. Congress, House of Representatives, Committee on Armed Services, Sexual Harassment of Military Women
and Improving the Military Complaint System, hearing held March 9, 1994, pp. 4-5.
50 Patricia M. Gormley, “Sexual Harassment and Women in the Military,” prepared testimony in House Armed
Services Committee, Sexual Harassment of Military Women, hearing held March 9, 1994, p. 65.
31 See Mary Rowe, “Specifications for an Integrated Dispute Resolution System for Dealing with Harassment,”
Massachusetts Institute of Technology, 1994.
52 WANDAS: Women Active in our Nation’s Defense, their Advocates and Supporters.
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in 1988, 26% of women and 16% of men who had experienced harassment reported some form
of change in their work conditions which could be considered reprisal.>3

The DoD whistleblower regulation addresses reprisal by supervisors.>* Specifically, it
protects Service members from reprisal in the form of adverse personnel actions. Section 1034
of Title 10, U.S. Code, from which the whistleblower regulation was promulgated, originally
established an anomalous situation: Service members who complained to an IG, a Member of
Congress, or a member of a DoD audit, inspection, investigation or law enforcement organization
were protected from reprisal, while those who complained through the chain of command were
not. The Air Force sergeant mentioned above, for example, was not covered by the statute or
DoDD 7050.6 because she initially complained through command channels. The DoD IG
recommended that DoD extend whistleblower protection to Service members who report
allegations of discrimination in accordance with Service regulations. Before we completed our
deliberations, the Congress extended whistleblower protection in the FY95 Defense
Authorization Act.

In order to effectively address these concerns, “reprisal” must be defined correctly. The
whistleblower regulation defines reprisal as follows:

Taking or threatening to take an unfavorable personnel action or -
withholding or threatening to withhold a favorable personnel action against
a military member for making or preparing a protected disclosure.

This definition of reprisal does not address hostile work environments.

Clearly, complainants must be protected from all types of reprisal. Further, the Services
need clear, well-publicized reprisal complaint procedures. Adequate safeguards against reprisal
are critical to ensuring a fair and equitable complaint system, one in which members have a high
level of confidence. While each Service prohibits reprisal, more should be done. While the
Services cannot “guarantee” freedom from reprisal, the Department can ensure that it is
effectively addressed.

Recommendations
27. OSD should rewrite, and the Services shoﬁld adopt, a standard definition of reprisal

which conforms with recent case law and includes specific examples of repnsal
behaviors, such as commander-condoned peer reprisal.

53 See Defense Manpower Data Center, “Sexual Harassment in the Military: 1988,” September 1990, Tables 3.4

and 3.5.
54 Department of Defense Directive 7050.6, issued September 3, 1992.
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28. The Services’ discrimination complaint processing systems should contain specific
reprisal prevention procedures, to include guidance for commanders regarding the
relocation or reassignment of complainants.55

29. As stated in the FY95 Defense Authorization Act Conference Report, the DoD IG should
draft an implementing regulation that provides whistleblower protection -- that is,
protection from reprisal -- for Service members who report allegations of discrimination,
including sexual harassment, to a Member of Congress; an inspector general; a member
of a DoD audit, inspection, investigation, or law enforcement organization; or any person
or organization (including any person or organization in the chain of command)
designated pursuant to regulations or other established administrative procedures for such
communications.

30. To deal with reprisal by peers and co-workers, the Services should implement follow-up
at the local level and improve training for leaders. This training should be associated
with the Services’ reprisal prevention procedures described above.

31. DoD Directive 1350.2 should be revised to explicitly prohibit reprisal in discrimination
and sexual harassment cases.

The Conduct of Investigations

Once a complaint has been filed with an EO advisor, an investigatory process is
launched. After informing the commander or other appropriate parties of the complaint, the EO
advisor initiates an administrative process of fact-finding or clarification. Typically, this process
includes interviewing the complainant, the subject, and key witnesses, and preparing a written
report for the commander. Service policy prohibits EO advisors from conducting formal
investigations; still, investigating officers may use the clarifying reports prepared by EO
advisors.56

Based on the findings reported by the EO specialist, the commander decides whether a
formal investigation is warranted. The commander might choose to take action based solely on
the information gathered during the preliminary fact-finding. If the commander decides to
launch a formal investigation, he or she then appoints an investigating or inquiry officer (I0)."
Commanders are required to appoint an uninvolved, disinterested officer equivalent or higher in
rank to the complainant and the accused. Service regulations require the IO to use IG
investigatory procedures, such as gathering sworn testimony.

55 Normally, the complainant should not be involuntarily transferred. Where there exists the threat of bodily harm
to the complainant from an unidentified person(s), or when commanders otherwise determine that a transfer is
necessary, the commander should document the reason(s) for the transfer and inform the complainant.
56 The role of the EO advisor varies among the Services. For example, in the Air Force, the role of the EO advisor
is simply to clarify the information and not to fact-find or interview involved parties. On the other hand, an EO
advisor in the Army is responsible for informally investigating complaints. In the Navy and Marine Corps, EO
specialists provide assistance and advice to commanders while investigating officers conduct investigations.
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Typically, the IO is not trained in EO policy, IG procedures, or legal requirements. Nor
do the Services currently proscribe any particular briefing on those issues once the IO is
appointed. Therefore, the I0’s knowledge of these important issues is limited to what he or she
takes the initiative to learn. Complaints of discrimination are so specific that IOs should consult
with EO specialists on the particular character and sensitivity of such complaints. In addition,
the 10 would be expected to follow the guidance provided in Service manuals for conductmg
formal investigations and to obtain a review for legal sufficiency as well as an EO review to
ensure that all aspects of the alleged dlscrlmmatlon are investigated prior to reporting to the
commander.

Recommendation

32. The Services should require the appointing commander to instruct the IO to seek the
advice of an EO specialist as he or she conducts the investigation.

Timelines for Resolution . T ' .

The length of time a Service member has to file a formal complaint varies among the
Services. For example, the Air Force and National Guard allow up to six months while the
Marine Corps, Army and Coast Guard give a complainant 60 days; the Navy allows only 45 days
(or longer, upon the discretion of the commanding officer). We reviewed the reasons for the
different timelines among the Services and concluded that, in most cases, 60 days is sufficient for
complainants to bring forth their complaints. In dynamic organizations like the Military
Services, it is very difficult to adequately investigate aging complaints. Personnel are
transferred, memories fade, and the further the complaint follows the incident, the more complex
the relationship between the filing of a complaint and other factors involving the complainant,
the accused, and the Service.

Timeliness of processing is fundamentally important to complaint handling. The longer a
complaint takes to be resolved, the more complex it is likely to become and the more difficult
resolution is likely to become. A complainant may lose confidence in the system, search for
other options for resolving his complaint, or feel that the delay is a form of retaliation. Normal,
unrelated personnel actions that occur during this time may be seen as retaliation.

In the case of one complainant who experienced a lengthy delay after filing her
complaint, the investigating officer (I0) explained that he was deployed for 200 days on
contingency during the investigation. In addition, he stated that report revisions delayed the
investigation. If the commander overseeing this investigation had followed Air Force IG
guidelines or directives, he or she would have assigned a new IO to replace the deployed IO.

The Services have systems in place that can process and resolve complaints in a prompt
manner. Each of the Services has established a general time frame for processing discrimination
complaints; that is, each has stipulated a certain number of days from the filing of a formal
complaint to resolution. The Service time frames differ. Both the Army and Air Force have
established interim timelines within their overall processing time frames for the completion of
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sub-steps. The Navy has established such interim timelines. Currently, there are no penalties for
failure to meet interim timelines or overall time frames. Still, it should be noted that Admiral
Boorda, Chief of Naval Operations, recently established strong incentives for timely complaint
processing: Complaint handlers must report to him when they fail to meet established timelines.

The Services have varying timelines for processing complaints ranging from 30 days to
one year. The example in Appendix 11 shows recommended timelines for completing an
investigation in 60 to 80 days. Investigations conducted by Service IGs will be in accordance
with Service IG timelines.

An exception can be made for the Reserves and National Guard because of the
complexities surrounding their actual duty time. The unique characteristics of the Reserve
Components and joint organizations are discussed in later chapters of this report.

Recommendation

33. The Services should encourage Service members to report EO complaints promptly. In
most cases, complaints should be filed within 60 days of the incident, or if a series of
incidents, within 60 days of the most recent incident.

34. The Services should ensure that investigative timelines are met.

Fair, Thorough and Adequate Investigations

To give Service members confidence in the complaints handling process, DoD Directive
1350.2 requires the heads of DoD Components to ensure that all discrimination complaints are
investigated in a “fair, impartial, and prompt manner.” Each military Service has developed and
issued regulations for the processing of discrimination complaints, including sexual harassment.

A 1994 report issued by the DoD IG reviewed the adequacy of discrimination complaint
investigations conducted by the Military Services. As part of this study, the DoD IG developed
comprehensive criteria for evaluating the adequacy of complaint investigations. These criteria
measured the independence of the investigator, the thoroughness of the investigation, and other
related factors.

The DoD IG’s report concluded that 86% of the investigation case files reviewed
contained sufficient evidence to support the conclusions drawn and satisfied the IG’s criteria for
“adequacy.” In addition, the report by the DoD IG found that allegations of discrimination had
been substantiated or partially substantiated in 56% of the case files reviewed.

The investigations considered inadequate by the DoD IG were deficient in several areas
including: “Complainant or key witnesses were not interviewed,” “Inquiry officers asked
closed-ended questions without adequate follow-up.”S” The report further stated that Service

57 Assistant Inspector General for Departmental Inquiries, Review of Military Department Investigations, p. 2.
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complaint procedures should adhere to standards that will assure Service members that their
complaints are being handled fairly by trained, impartial personnel. The basic purposes of
discrimination complaint investigations is to collect documentary, testimonial, or statistical
evidence concerning each allegation made by the complainant, to assess such evidence and to
determine if there is sufficient information to substantiate each allegation. The investigator is a
neutral fact-finder. Under no circumstances is the investigator to act as a coach or an advocate
for either the accused or the accuser.

The DoD IG’s report prompted the Services to improve their military equal opportunity
programs and discrimination complaint processes. For example, the Navy and Marine Corps
have developed handbooks and guides which explain how to conduct investigations of
allegations of sexual harassment. The Army restructured its complaint investigations to include
mandatory coordination and review of investigations by EO advisors, and the Air Force
improved coordination between EO and IG offices on formal investigations.

Recommendation

35. The Services should adopt standards for conduct of complaint investigations that draw
upon the criteria outlined by the DoD Inspector General.8 '

Legal Review

The current DoD Directive on military Equal Opportunity programs does not address the
necessity for a legal review of formal discrimination complaints, although in practice most
commanders incorporate such a procedure at different stages in the investigative process.

Given the wide range of prohibited behaviors and possible sanctions/penalties in
discrimination cases, commanders would be well advised to seek legal counsel prior to issuing
final decisions in such cases or imposing sanctions. The purposes of a review by legal counsel
are to determine if an investigation adequately addresses the complaint; if the investigative
procedures and case file comply with all applicable legal and administrative requirements; if the
evidence gathered is sufficient to support the findings of the investigation; if the conclusions of
the investigating officers are consistent with the finding; and if any errors or irregularities exist.

A legal review of formal discrimination complaints is also desirable because of the
differences in the standards of proof required for administrative, as opposed to judicial, findings.
Administrative findings need only be supported by a “preponderance of evidence” -- the
evidence presented or gathered is more credible than countervailing input.

Recommendation

38 See “EO Investigation Review Criteria,” Appendix 1 of Assistant Inspector General for Departmental Inquiries,

Review of Military Department Investigations, attached to this report at Appendix 10.
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36. DoD Directive 1350.2 should be revised to require that all formal discrimination
complaint cases are reviewed for legal sufficiency before final action is taken and before
the complaint is closed.

Consistent Sanctions

All of the Services provide a full range of administrative and disciplinary sanctions for
use by commanders in resolving instances of sexual harassment or other forms of discrimination.
As a matter of Service policy, commanders are expected to take prompt and appropriate action;
however, the decision as to which sanctions, if any, to invoke in a particular case is left to the
discretion of the unit commander. In at least two instances, though, the Services have designated
certain minimum responses. The Secretary of the Navy requires that Navy or Marine Corps
members found to have committed quid pro quo type sexual harassment, or battery, be processed
for administrative separation. The Army requires that offenders in all substantiated complaints
undergo counseling by a member of the chain of command, preferably the commander.

The DoD IG’s report found that 56% of investigations in which complaints were fully or
partially substantiated resulted in nonpunitive actions, such as a letter of reprimand. In 24% of
these substantiated cases, commanders administered nonjudicial punishment under the UCMJ.
The report continues to say that, “The data indicated that substantiated cases in the Army and the
Air Force were more likely to result in administrative actions while substantiated cases in the
Navy more often resulted in nonjudicial punishment under the UCMJ.”9

There are three basic options available to commanders in discrimination complaint cases:

e Dismiss the action as unfounded. When a complaint has been determined to be
unsubstantiated after adequate investigation, it is appropriate to take no action against
an alleged offender. On the other hand, the investigation may uncover facts that the
commander may wish to use as a basis of counseling.

e Take administrative action. There are a number of possible administrative sanctions
that a commander can impose, ranging from counseling to administrative separation,
depending upon the nature and severity of the confirmed offense. The measures are
not mutually exclusive and two or more may be imposed concurrently, if deemed
appropriate by the commander.

¢ Disciplinary action under the Uniform Code of Military Justice (UCMI).

Disciplinary action under the UCMJ may be either non-judicial (e.g., administrative
punishment imposed for minor offenses) or judicial (e.g., court martial proceedings).
Non-judicial punishments can vary based upon the grade/rank of the offender, as well
as the grade/rank/position of the officer imposing the punishment. Penalties can
range from a punitive admonition or reprimand to correctional custody of enlisted
people for up to 30 days or arrest in quarters of officers for up to 30 days. There are

59 Assistant Inspector General for Departmental Inquiries, Review of Military Department Investigations, p. 3
(Appendix 10).
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three types of courts-martial: summary, special and general. The type selected
depends upon the status of the accused (e.g., enlisted or officer) and/or the nature of
the offense and its severity. Punishment can range from a punitive reprimand to
confinement to a punitive discharge.

There are numerous articles or sub-articles of the UCMJ which can be used to cover
behavior which can be considered sexual harassment. A list of some sexually harassing
behavior, with correlating UCMI articles, is at Appendix 9. As the Services downsize, any
adverse action resulting from a substantiated allegation of discrimination will materially affect a
Service member’s ability to remain on active duty. That is, such an action could result in denial
of promotion or reenlistment, or separation from the Service. Given the wide range of behaviors
which constitute discrimination (including sex discrimination and sexual harassment) and the
variety of official responses/sanctions, it does not appear to be desirable or feasible to develop a
DoD-wide standard table of penalties for specified offenses, as is used by the courts in Federal
drug cases.50 ‘

Recommendation

37. The Services should ensure that commanders and their military legal counsels are fully
cognizant of the range of prohibited behaviors and the range of possible sanctions.5!

Feedback and Follow-up

The complainant and respondent must be periodically advised of the progress being made
on the complaint. Such feedback will assure the complainant that actions are being taken to
resolve the complaint and will alleviate tension that could damage morale and readiness. The
DoD IG found that, “Feedback to complainants regarding the outcome of the investigation into
their complaint was documented in 65 percent of all cases reviewed, and follow-up to measure
the effectiveness of corrective action taken or to detect and deter reprisal was documented in 6
percent.”62

The Services’ regulations for processing discrimination complaints require that the
commander, appointed investigator, or EO advisor provide feedback to the complainant
regarding the outcome of an investigation. The Army, Air Force, and Navy complaint forms
include the requirement for feedback to the complainant.63 The feedback section includes a
summary of investigations and actions taken to resolve the conflict. Copies of the completed
complaint form are given to the complainant.

Corrective actions in discrimination cases might not always be fully implemented, and
reprisal against a complainant may occur months after filing a complaint. Documented follow-

60 See related appendices 7 and 8.
61 See recommendation above (18) on professional military education.
62 Assistant Inspector General for Departmental Inquiries, Review of Military Department Investigations, p. 3
(Appendix 10). -
63 In December 1994, the Navy adopted a similar requirement.
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up with the complainant 60 to 90 days after a discrimination case is closed would ensure that
there is satisfaction with the case resolution and that there has been no reprisal.

Recommendations

38. OSD should establish a policy which requires the Services to ensure timely and periodic
feedback to complainants and respondents regarding the status and outcome of
complaints. DoD Directive 1350.2 should be revised to specify the types of records
releasable to victims of proven discrimination. The revised Directive should also specify
what general information concerning sanctions, if any, should be released to
complainants. Feedback on the outcome of the complainant’s allegations should be as
complete as possible, consistent with the limitations of the Freedom of Information Act
and The Privacy Act.

39. The Services should document each formal complainant’s satisfaction with the complaint
process (i.e., timeliness, staff responsiveness and helpfulness, and the outcome of their
complaint). Such follow-up should occur not later than 90 days after a discrimination
case is closed.

Confidentiality of Records and Documentation

Discrimination complaint files often contain sensitive, personal information. The release
of such information is, of course, subject to the provisions of The Privacy Act and The Freedom
of Information Act (FOIA).% Under FOIA, all records of agencies of the Federal Government
must be accessible to the public unless specifically exempted by law. However, under these
statutes, an agency is prohibited from releasing records whose disclosure would be a clearly
unwarranted invasion of personal privacy. This requires a balancing between the interests of the
subject of the information in preserving its privacy and the public interest in disclosure.

A balance must be struck which acknowledges, first, the need of the complainant to be
assured that his or her complaint was thoroughly and objectively reviewed and, if substantiated,
that corrective action has been taken to prevent recurrence; and second, the need of the subject to
be protected from release of unsubstantiated allegations of misconduct. In the case of
substantiated complaints, release of an appropriately redacted copy of the investigative report or
a summary of the report would build support for and confidence in the complaints process.
When the allegations are found to be unsubstantiated, we believe that release of the report
constitutes an unwarranted invasion of the privacy of the subject. Release of administrative
reports containing unsubstantiated allegations has significant potential for damaging the
reputation of persons unfairly or incorrectly accused of wrongdoing.

The releasability of records is also affected by the kind of sanction issued. Court-martial
records are public and generally releasable except for classified or privileged material.
Administrative actions such as letters of reprimand or admonishment are not generally releasable.

64 5U.5.C. § 552 (1988).
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Recommendation

40. The Services should provide complainants copies of completed complaint forms. In
substantiated cases, the Services should normally release redacted copies or summaries of
the investigative reports. '

Appeals

Current review procedures vary by Service but generally follow the chain of command or
Service IG channels. Decisions in the Army can be appealed to the next higher level of
command. In the Air Force, complainants dissatisfied with the chain-of-command decision may
complain to the Service IG. In the past, the Navy and Marine Corps have used Article 138,
UCM], as the appeal channel from chain-of-command decisions. The Coast Guard has no
established appeal or review procedures, but formal complaints are decided in the first instance
by DOT’s Office of Civil Rights. - :

There is considerable Congressional and public interest in ensuring that there is an
effective appeal process. In Section 531 of the FY 95 Defense Authorization Act Conference
Report, the Congress calls for the Secretary of Defense and the Secretary of Transportation to
prescribe regulations that include a process for appeal and review of investigative findings. 65

We believe that a final appeal procedure should be established at the level of the Service
Secretary for the purpose of appealing findings (as distinct from appealing actions taken as a
result of findings). The Military Services should tailor appeal procedures to the needs of their
components, so long as the common denominators of thoroughness, objectivity, and equality of
treatment are provided in service regulations approved by OSD. We believe that both the
complainant and the subject of the complaint should have the right to appeal administrative
findings of discrimination or no discrimination. An appeal procedure should not be an
adversarial process, nor does it require personal appearances or hearing rights. On the basis of
the written record and arguments submitted with the appeal, the Secretary or designated official
would sustain or overrule the finding below or remand the matter for further fact finding. To
avoid delaying or impeding the prompt and effective resolution of administrative complaints,
commanders should not withhold appropriate administrative or disciplinary actions while a
Secretarial-level appeal is pending. When a commander initiates, or has previously initiated,
either a nonjudicial or judicial action under the UCMYJ, that action shall take precedence over any
ongoing or contemplated administrative actions or their review. In such circumstances, the
UCMI appellate processes are the exclusive appellate mechanisms available. '

In addition to these procedures, the Service Boards for the Correction of Military/Naval
Records may afford a remedy for both complainants and subjects of complaints, through the
correction of errors or injustices appearing in their military records. Similarly, both complainants

65 U.S. Congress, House of Representatives, National Defense Authorization Act for Fiscal Year 1995: Conference
Report, pp. 97-99. On the review of investigatory findings, see discussion of FOIA above.
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and subjects of complaints may invoke Article 138 as permitted by Service implementing
regulations to remedy wrongs by their commanders, and may, without restriction, present their
grievances to Service Secretaries, Service IGs and the DoD IG.

Recommendation

41. DoD Directive 1350.2 should be revised to establish criteria for the appeal of the findings
of formal, administrative discrimination and sexual harassment complaints. The sole
mechanism for appealing the disposition of an informal complaint should be to file a
formal complaint. In general, the first appeal of a decision on a formal complaint should
be to an installation-level commander or, in the case of personnel not assigned to an
installation (e.g., on ships), to the first commander in the chain with general court martial
convening authority. Subsequent and final appeal procedures should be established
within each Service at the level of the Service Secretary.

Support Services

Making the victim “whole” is a key objective in resolving discrimination complaint
cases. In some cases, the answer is to correct military records affected by a retaliating
supervisor. In sexual harassment cases, in particular, counseling and other support services can
help complainants cope with the trauma sometimes caused by the harassment. Access to
counseling and other personnel resources can help overcome disruptions to careers caused by
incidents of discrimination and harassment. Congress has required the Department of Defense to
establish a victims’ advocates program within its Equal Opportunity programs.%

Recommendation

42. Victims’ support programs should provide information on services and assistance in
obtaining them. The Services should ensure that programs for counseling, information,
referral, and other assistance are made available to Service members who have
experienced discrimination or sexual harassment. Assistance counselors should be
located at a central location at each installation and should have available a directory of
support services available in the unit or on the installation.

66 The Congressional requirement is at Section 534 of the FY 95 National Defense Authorization Act Conference
Report. U.S. Congress, House of Representatives, National Defense Authorization Act for Fiscal Year 1995:
Conference Report, pp. 101-102.
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C. NATIONAL GUARD AND RESERVE PROGRAMS

The National Guard Equal Opportunity (EO) program has evolved over the thirty-year
period following enactment of the Civil Rights Act of 1964. Title VI of the Civil Rights Act
prohibits discrimination based on race, color, or national origin under any program or activity
receiving Federal financial assistance. The law does not prohibit sex discrimination. The law
provides for withholding or terminating Federal funds from the States if documented
discrimination is not corrected. This is one distinctive feature of the National Guard program
and adds an extra dimension to the responsibilities of the program managers.57

The National Guard Military EO program, however, applies to all members of the
National Guard not in Federal service, applicants for military membership in the Guard, and
beneficiaries of National Guard services. The system includes all forms of prohibited
discrimination, including sexual harassment and reprisal.

A second distinctive feature of the National Guard program is that command channels for
National Guard members not in Federal service are through State authority. The State
Commander, the Adjutant General, reports to the Governor and may be a member of the Army or
the Air Force. Thus, the National Guard Bureau is a joint activity which operates an EO program
and discrimination complaints system affecting both the Army and Air National Guard. The
National Guard Bureau system reflects the unique state and Federal role of the National Guard --
operating under state command authority in peacetime and meeting the standards and policies of
the Department of Defense and the Military Departments at all times. ~

~ The National Guard discrimination complaints system is spelled out in detail in a joint
Army/Air National Guard Bureau regulation. It provides a system which is chain-of-command
based, but which allows a complaint to progress upward at the will of the complainant. If
unresolved at the state level, the complaint progresses to the National Guard Bureau for review
and final decision. Under Title VI, the National Guard Bureau, as conduit of Federal funds to the
states, must maintain final review or decision authority over discrimination complaints.

The National Guard system provides for resolution of complaints at the lowest level
through informal mechanisms: mediation and other forms of alternate dispute resolution are
available and encouraged. Feedback is provided to the complainant and required corrective
action emphasizes making the victim of discrimination “whole.” Disciplinary or punitive action
is referred for command action. The National Guard Bureau has published extensive procedural
instructions and training materials to aid the states in their management of the program at state
level. Equal Opportunity program managers supporting the National Guard program are trained
by the Defense Equal Opportunity Management Institute.

The Army, Navy, Air Force, and Marine Corps Reserves are similar to, yet distinct from,
their active-duty counterparts. We noted some obvious and some not-so-obvious differences
between the active duty and Reserve settings that can affect the nature and effectiveness of
sexual harassment and discrimination programs. For instance, violations of standards and

67 The Military Services, as part of the Federal Government, are not subject to Title VI.
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instances of reprisal may occur across a combination of military and civilian statuses. The
majority of the members of the National Guard and Reserve are in a military status on a part-time
basis. Some serve in a full-time status in support of the training, administration and readiness of
the National Guard and Reserve. In the Reserve components of the Army and the Air Force,
more than 60,000 military technicians serve in a dual military and Federal civilian employee
status, with their full-time civilian job supporting the Guard and Reserve contingent upon their
membership in a compatible military billet in the unit they support. Most technicians wear the
military uniform throughout the week when they are civilians. Guard and Reserve technicians,
when they are performing duties as civilians, are governed by laws and regulations applying to
civilian employees. The common link is that all are military members.

We concluded that a “Full-time values -- part-time careers” perspective is required. Off-
duty or non-duty behavior that impacts on the military workplace must be covered by
discrimination and sexual harassment prevention programs in the National Guard and Reserve --
as it is in the active components. We also concluded that adequate support of Reserve programs
requires complaint forms and reporting systems that clearly identify the duty status involved in
Reserve cases. Similarly counselors, helpline personnel, and investigators must have adequate
training so they are able to address Reserve component situations.

Our previous recommendations apply to the National Guard (recognizing its distinctive
features as discussed above) and Reserves, subject to the following qualifications. In
formulating these recommendations, we recognized that many reservists only have contact with
their unit during one weekend a month. Further, we noted that reservists serve in their
hometowns and therefore tend to serve together over a longer period of time than their active-
duty counterparts; therefore reprisal may be more of a concern in the Reserves.

Recommendations

43. In setting timelines for both the reporting and the investigation of complaints in the
Reserve components, the Services should take drilling periods into account.

44. In order to deal effectively with reprisals, follow-up on harassment and discrimination
cases in the National Guard and Reserve should extend through a minimum period of one
year following conflict resolution.

45. Because the National Guard Bureau Equal Opportunity program has many distinctive
features stemming from statutory differences and unique organizational considerations, a
separate National Guard program, fully consistent with the broader Department of
Defense program objectives, should be maintained. -

46. In the case of members of the National Guard and Reserve who are not serving in a full-
time duty status, off-duty or non-duty behavior that affects the military workplace must
be covered by discrimination and sexual harassment prevention programs in the National
Guard and Reserve.
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D. JOINT ORGANIZATIONS AND DEFENSE AGENCIES

Our goals for EO programs -- unit effectiveness and fairness to individuals -- apply to all
DoD organizations where military personnel are assigned. This includes joint commands and
task forces, Defense Agencies and field activities, and the Office of the Secretary of Defense.
These organizations include Service members from each Military Department, DoD civilian
employees, and the Coast Guard. In joint organizations and Defense Agencies, the procedures
for processing and resolving discrimination and sexual harassment complaints may be different
from complaint processing procedures and resolution in the Military Departments.

The principles enumerated in this report -- command commitment and accountability;
service distinctiveness; clarity of policy; effective training; and prompt, thorough and fair
complaints handling -- apply for effective EO complaint systems in joint organizations and task
forces, Defense Agencies and field activities, and the Office of the Secretary of Defense. Our
recommendations apply to these organizations also, except in cases where they would have to
duplicate Service programs or reporting requirements. Our report would be incomplete if we did
not address the procedures for processing discrimination and sexual harassment complaints in
Joint organizations and Defense Agencies.

Findings and Recommendations

Joint organizations and Defense Agencies have procedures for processing discrimination
and sexual harassment complaints received from military members assigned to their
organizations. The first step -- using the chain of command to resolve complaints at the lowest
appropriate level -- parallels the first step in the complaint process for the Military Departments.
In the Military Departments, if a complaint cannot be resolved within the chain of command, the
complainant files a formal complaint through IG, EO, or UCMJ (Article 138) channels.
However, procedures may vary among joint organizations and Defense Agencies for handling
complaints that cannot be resolved through the chain of command.

Further contrast between joint organizations and Defense Agencies and the Military
Departments may exist when complaint disposition requires judicial or non-judicial action.
Commanders of joint organizations and directors of Defense Agencies may not be authorized to
administer judicial or non-judicial punishment or to take administrative separation action for
assigned military personnel.8¢ Commanders of joint organizations and directors of Defense
Agencies refer substantiated complaints that require judicial or non-judicial punishment or
initiation of administrative separation action to the Service command element for the appropriate
action. In some instances, the respondent is reassigned from the joint organization or Defense
Agency to the parent Service to facilitate the process.

Joint Organizations

68 This is true for all violations of the UCMJ and not only in cases of substantiated complaints of discrimination or

sexual harassment.
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If the matter cannot be resolved through the chain of command, personnel assigned to
joint commands file complaints according to command-unique guidelines. For example, Joint
Staff personnel may file a discrimination or sexual harassment complaint through the Joint Staff
Inspector General’s office. The inspector general gathers the facts and, if warranted, conducts a
formal investigation. The procedures are published in Joint Administrative Instruction,
1150.01A, “The Joint Staff Military Equal Opportunity Program.”

United States Central Command (CENTCOM) has also established detailed procedures
which are published in CENTCOM Regulation 600-16, “Equal Opportunity and Sexual
Harassment Policy.” The CENTCOM regulation encourages resolution through informal means
at the lowest appropriate level while providing guidance for complaint processing through formal
channels. The first step in the process is validation through EO channels to determine the need
for a formal investigation. If a formal investigation is appropriate, an investigating officer is
appointed and is also charged with ensuring that all interested parties are kept abreast of the
procedures and requirements through completion of the investigation. Once the investigation is
complete and prior to final disposition of the case, the investigating officer forwards the findings
through the appropriate channels for review. If disciplinary or administrative action is required
beyond that which is available within the joint organization, the results of the investigation will
be forwarded to the appropriate Service for action. If disposition results in adverse action, a
legal review is required.

Defense Agencies

Some Defense Agencies have not encountered complaints of discrimination or sexual
harassment from military personnel. Those agencies are beginning to develop specific
procedures for processing military discrimination and sexual harassment complaints. Procedures
vary when matters cannot be resolved informally through the chain of command. The Defense
Commissary Agency, Defense Information Systems Agency, Defense Mapping Agency,
Department of Defense Inspector General, National Security Agency, and Washington
Headquarters Service refer Service members to their respective Service EO offices to file formal
complaints. The Army & Air Force Exchange Service, Defense Finance and Accounting
Service, Defense Intelligence Agency, Defense Nuclear Agency, and the Uniformed Services
University of the Health Sciences refer Service members to the agency EEO office, agency
inspector general, or an EO advisor assigned to the agency to file formal complaints.

After the complaint is filed, the process is generally the same in all agencies. However,
the structure to carry out the process varies greatly. The Service EO office, agency EEO office,
inspector general or agency EO advisor gathers the facts. If the facts are complete enough, the
agency director makes a decision, resolves the case, and issues administrative sanctions as
appropriate. If the facts indicate a UCM]J violation, the director appoints an investigator and the
agency general counsel reviews the findings of the investigation. If the allegations are
unsubstantiated, the complaint is informed of the outcome and right of appeal. If the allegations
are substantiated, the agency director refers the case to the Service command element for judicial
or non-judicial action or administrative separation action as appropriate.
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Recommendations

47. Commanders of joint organizations and directors of Defense Agencies should be
responsible for equal opportunity within their jurisdictions. Because such activity heads
do not generally exercise career management or UCMJ authority over assigned military
personnel, special consideration must be exercised in meeting DoD EO standards. At a
minimum, those commanders and directors must ensure that all DoD policies and
programs are understood and executed throughout their organizations. Commanders of
Joint organizations and directors of Defense Agencies are responsible for:

¢ Establishing EO programs that comply with DoD guidelines and reflect the standards,
values and principles of existing Service programs, resources, and counseling
services. Commanders and agency directors should be aware that some Service
members may be aware of or comfortable only with their parent Services’ complaint
system. These individuals should not be denied the benefit of their parent Services’
EO and counseling systems if necessary to ensure the DoD standards on complaint
handling are met.

e Appointing an EO advisor who will initiate the administrative process and prepare
initial reports for the commander’s or director’s review and disposition. Generally,
these positions need not be full-time, but incumbents should receive DEOMI-
approved training that enables them to administer a responsive EO program.

¢ Establishing and publishing discrimination and sexual harassment complaint and

appeal procedures that comply with earlier recommendations in this report. Appeal
procedures should provide for referral to appropriate general courts martial convening
authority. Subsequent and final appeal should be made at the level of the
respondent’s or complainant’s Service Secretary. To the extent commanders and
agency heads rely on the installation host Service to provide complaint processing,

‘investigation support, counseling and referral services, these relationships should be
formally established and published.

48. Commanders of joint organizations and directors of Defense Agencies should take
corrective actions and issue administrative sanctions, as appropriate, in all cases of
substantiated complaints of discrimination and sexual harassment within their
organizations or agencies. Only those substantiated complaints of discrimination and
sexual harassment that require judicial or non-judicial punishment should be referred to
the installation host Service or Service command element for disposition.
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Secretary of Defense memorandum, “Equal Opportunity
(EO)," March 3, 1994



THE SECRETARY OF DEFENSE
WASHINGTON, DC 20301-1000

3 MAR 193 ' o

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
COMPTROLLER OF THE DEPARTMENT OF DEFENSE
DIRECTOR, DEFENSE RESEARCH AND ENGINEERING
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR OF ADMINISTRATION AND MANAGEMENT
DIRECTORS OF THE DEFENSE AGENCIES

SUBJECT: Equal Opportunity (EO)

Our nation's security and prosperity depend on our ability to develop and employ the
talents of our diverse population. Equal opportunity is not just the right thing to do, it is also a
military and an economic necessity. Most importantly, all employees of this Department have a
right to carry out their jobs without discrimination or harassment. As the Secretary, Thave a
fundamental responsibility to ensure all of our employees enjoy this basic right. Therefore, I will
not tolerate discrimination or harassment of or by any Department of Defense employee.

The Military Services have led our nation in expanding opportunities for minority groups.
The Services also have made great strides towards integrating women into the force; and the
Department has done well in employing persons with disabilities. However, I believe we can
and should do better on all fronts. This memorandum describes, in general terms, the measures
taken, or that need to be taken, in order to build on our past successes.

First, I have established an office of Deputy Assistant Secretary of Defease for Equal
Opportunity as a focal point for military and civilian EO programs.

Second, I have decided to restructure the Department's Defense Equal Opportunity
Council (DEOC) to emphasize management accountability. The DEOC will be chaired by the
Deputy Secretary of Defense; its membership will include the Service Secretaries, the Under
Secretaries of Defense, the Director, Administration and Managemeat/Washington Headquarters
Services, and other members of OSD's senior management team. The USD(P&R) will provide
the executive secretary for the group and will oversee Department-wide initiatives.

Third, I have asked the Under Secretary of Defense (Personnel and Readiness) to lead a

major study of the officer "pipeline,” and, where necessary, to recommend ways to improve the
flow of minority and female officers from recruitment through general and flag officer ranks.

(L3379




Fourth, I am asking your support for a vigorous, sustained effort to improve the
representation of women, minorities, and people with disabilities among this Department's .
civilian managers. This should include greater use of career development programs and broader,
more intensive wcmitmcnt.

Fifth, I want all the Dcpam'ncnt s pcxsonncl to receive equal’ opportunity traxmng It is
especially important for leaders to understand their mponsxbdmcs Tbcn:forc. I have asked the
Defense Equal Opportunity Managcmcnt Institute to develop specxa] seminars and briefings for
senior civilian and military leaders, mcludmg a mandaxory two—day program for all pew 0-7s and
‘all new members of the Senior Exccuuvc Sa'vmc e L _

More mformanon about thcsc mcasums will be forthcommg Irequcst your unwavering
support for these efforts. - S

e

CE




Secretary of the Air Force and Under Secretary of Defense
(Personnel and Readiness) joint memorandum for the Deputy
Secretary of Defense, ''Sexual Harassment Policy Plan,"
April 25, 1994
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SECRETARY OF THE AIR FORCEt
WASHINGTON

APR 25 Y

MEMORANDUM FOR THE DEPUTY SECRETARY OF DEFENSE

Subject: Sexual Harassment Policy Plan

In your memo of March 15, 1994, you asked us to develop a sexual harassment
policy action plan. The plan we have developed incorporates several initiatives and is
rooted in our tirm commitment to eradicaung buth discrimination and sexual harassment
in the Department of Defense.

Secretary Perry stated in his Equal Opportunity memorandum of March 3 that
“all employees of this Department have a right to carry out their jobs without
discrimination or harassment.” Our broad goal, when dealing with issues of
discrimination and harassment, is to ensure that we create and maintain a work
environment where all of our employees can excel. In the military services, we must
make the Chain of Command work for service members and against discrimination in the

military.
Our plan has five main elements. We will:

e Work with Congress toward our mutual goal of eliminating discrimination from
the Depantment of Defense. Specifically, we will soon send the HASC our after
action reports on the sexual harassment cases highlighted in the March 9 hearing.
On April 20, Under Secretary Dom sent a letter to Chairman Dellums reviewing
lessons learned in anticipation of the individual Services' reports. We will also
continue to cooperate with the HASC Task Force on Equality of Treatment and
Opportunity in the Armed Forces.

o Formulate a new sexual harassment policy statement, This policy statement is
now under review and will be ready for SecDef signature on May 15.

o Establish the DEOC Task Force on Discrimination and Sexual Harassment to
review the military services' discrimination complaints system and recommend
improvements, including the adoption of Department-wide standards.

« Initiate a new sexual harassment survey to ascertain whether service members
have confidence in the current system. :

« Implement senior leadership training at the Defense Equal Opportunity
Management Institute. This training will include workshops on ending
discrimination and sexual harassment.




Clearly, the bulk of our remaining work will be as co-chairs of this DEQC Task
Force. The purpose of this Task Force is to make recommendations to you through the
DEOC on standards and other improvements in the military services discrimination
complaints processing systems. We envision a series of about ten briefings from the
individual Services. These will include issues such as the training of complaint handlers,
commanders and supervisors; the conduct of investigations; support services for victims;
procedures for the prevention of reprisals; and procedures for reporting the results of
investigations. The process is designed to enhance the involvement of the individual
Services in contributing to the work of the Task Force. The Task Force will conclude its
work with a summary report of its findings and recommendations, to be presented to the
DEOC by August 1, 1994. :

Sheila Widnall Edwin Dom
Secretary of the Air Force - Under Secretary of Defense
' for Personnel and Readiness

W === {/




DoD Human Goals Charter
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Department

HUMAN

of Defense

GOALS

Our Nation was founded on the principle that the individual has infinite dignity and wonh. The
Depariment of Defense, which exists 1o keep the Nation secure and at peace, must always be guided
by this principle. In all that we do, we must show respect for the serviceman, the servicewoman.,
the civilian employee, and family members, recognizing their individual needs, aspirations, and

capabilities.

The defense of the Nation requires a well-trained volunteer force. military and civilian, reguiar

and reserve. To provide such a force, we must

increase the attractiveness of a career in the

Deparntment of Defense so that service members and civilian employees will feel the highest pride

in themselues, their work, their organization. and

their profession.

THE ATTAINMENT OF THESE GOALS REQUIRES THAT WE STRIVE

TO anract 10 the Depariment of Defense people with
ability, dedication, and capacity for growth;

TO provide opportunity for everyone, military and
civilian. 1o rise to as high a level of responsibility as
possible. dependent oniy on individual talent and
diligence;

TO assure that equal opporunity programs are an
integral part of readiness;

TO make military and civilian service in the
Department of Defense a model of equal opportunity
for all regardiess of race. color, sex. religion, or
national origin:

TO provide equity in civilian employment for older
persons and individuals with disabilities and 10
provide an environment that is accessible to and

usable by all:
s d

S,

TO hold those who do business with or receive
assistance from the Depanment 1o full compliance with
its equal opportunity policies;

TO help each service member in leaving the service
to readjust to civilian life;

’Ib create an environmenit that values diversity and
Josters mutual respect and cooperation among ail
persons; and

TO contribute to the improvement of our society.
including its disaduvantaged members. by greater
utilization of our human and physical resources while
maintaining full effectiveness in the performance of our
primary mission.

a
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Discrimination and Sexual Harassment Prevention Program
Analysis Matrix
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EEE%ECEE
Program Analysis

Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard | National Guard Bureau
1. Complaint: Complaint: Complaint: Complaint: Complaint; -National Guard unique system -
Formal Complaint - Request Mast preferred - Written complaint - Written complaint - Written complaint - Written complaint Joint - Army and Air National
P method - Remedy by complainant - Remedy by complainant - Remedy by complainant - Remedy by complainant Guard. Incorporate Title VI and
mwma:,_ - Article 138, Uniform Code | - Timelines for key actions * | - Timelines for key actions - Timelines for key actions * | - Timelines for key actions - | DoD policy —— — T

of Military Justice (UCMJ)
Complaint

- US Navy Regulations
(NAVREGS), Article 1150
- Communication with
Inspector General (1G)

- Communication with
Congress

Process:

CO appoints an
investigative officer, as
needed

- mandatory writlen

feedback to complainant
--results of investigation
--actions (o resolve

complaint

- Swear to complaint

- Victim oriented appeals

process

- Follow up assessment

- Muttiple agencies to file

- Communication with

Inspector General (IG)

- Communication with

Congress

- Article 138, Uniform Code

of Military Justice (UCMYJ)

Complaint

- US Navy Regulations

(NAVREGS), Article 1150

Process:
CO appoints an
investigative officer

- mandatory written -

feedback to complainant
--results of investigation
--actions to resolve

complaint

- Swear to complaint

- Victim oriented appeals

process *

- Follow up assessment

- Multiple agencies to file

- Communication with

Inspector General (1G)

- Communication with

Congress

Process:
CO Inquiry or CO appoints
an invesligative officer

“I -'mandatory written

feedback to complainant *
--results of investigation
--actions to resolve

complaint

- Victim oriented appeals
process

- Follow up assessment

- Multiple agencies to file
- Communication with
Inspector General (IG)

- Communication with
Congress

Process:

Vice Wing Commander
(IG) has 2 phase process (1)
Clarification by Social
Actions and (2) IG

Investigation *

- mandatory writlen
feedback to complainant
--results of investigation
--actions to resolve
complaint

- Victim oriented appeals
process

- Managed by DOT Civil
Rights Officer (DOCR) *

Process:
DOCR appoints an
investigative officer

- National Guard Regulation
NGR 600-22/ANGR 30-3

*These program elements were added to Service Discrimination and Sexual Harassment Prevention
the year the Defense Equal Opportunity Council Task Force on Discrimination and Sexual Harass

Programs in Calendar Year 1994,
ment was egtablished.




Program Element U.S. Marine U.S. Navy US. Army U.S. Air Force U.S. Coast Guard | National Guard Bureau
2. Informal Resolution System | - Informal Resolution Informal Resolution Informal Resolution Informal Resolution - Initial steps of complaint system -
. (IRS): System (IRS): System: System: System: chain of command or Equal
Informal Resolution - Confront harasser - Confront harasser - Confront harasser - Confront harasser - Confront harasser Opportunity (EO) Officer
mV.mnoB - Write letter to harasser - Write letter to harasser - Write letter to harasser " - Write letter to harasser - Write letter to harasser - Mediation available via State
- Use intermediary - Use intermediary - Use intermediary - Use intermediary - Use intermediary mediators or NRG Regional
- Request Training - Request Training - Request Training - Request Training - Request Training Personnel Centers

- Maintain a log or diary

Informal complaints:

- unwritten

- Designed to get behavior
to stop and resolve conflict
at lowest possible level

- Not reported

- Not documented

~ - Maintain a log or diary

Informal complaints:

- unwritten

- Designed to get behavior
to stop and resolve conflict
at lowest possible level

- Not reported

- Not documented

- Maintain a log or diary

Informal complaints:

- unwritten

- Designed to get behavior
to stop and resolve conflict
at lowest possible level

- Not reported

- Not documented

- Maintain a log or diary
- Report it (informal or
formal report)

Informal complaints:

- unwritten

- Designed to get behavior
to stop and resolve conflict
at lowest possible level -
Not reported .

- Not documented

Mediation

- Maintain a log or diary
- Report it (informal or
formal report)

Informal complaints:

- unwritten

- Designed to get behavior
to stop and resolve conflict
at lowest possible level -
Not documented




Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard | National Guard Bureau
3. - Any level of the Chain of - Any level of the Chain of - Any level of the Chainof | - Any level of the Chain of - Any level of the Chain of - Chain of command channel
. Command Command Command Command Command - Filed with immediate
Ooa_u_m__: Channels - Equal Opportunity - Equal Opportunity - Equal Opportunity - Equal Opportunity - Equal Opportunity Commander
Advisor/Specialist Advisor/Specialist Advisor/Specialist Advisor/Specialist Advisor/Specialist - Proceed through intermediate
- Senior Enlisted Advisor - Senior Enlisted Advisor - Senior Enlisted Advisor - Senior Enlisted Advisor - Senior Enlisted Advisor commanders
- Chaplain - Chaplain - Chaplain - Chaplain - Chaplain - Investigation/Resolution by
- Legal (Staff Judge - Legal (Staff Judge - Legal (Staff Judge - Legal (Staff Judge - Legat (Staff Judge State Adjutant General (AG)
Advocate) Advocate) Advocate) Advocate) Advocate) - Unresolved to National Guard
- Military Police - Military Police - Military Police - Military Police Bureau (NGB) for
- Criminal Investigator - Criminal Investigator - Criminal Investigator - Criminal Investigator - Criminal Investigator review/decision
- Housing Referral Office - Housing Referral Office - Housing Referral Office - Housing Referral Office - Housing Referral Office
- Medical - Medical - Medical - Medical - Medical
- Inspector General - Inspector General - Inspector General - Inspector General - Inspector General
- DoD Inspector General - - DoD Inspector General - - DoD Inspector General - - DoD Inspector General - - Congress/High Level
Congress/High Level Congress/High Level Congress/High Level Congress/High Level
4, To file: 60 days To file: 45 days * To file: 60 days To file: 6 months To file: 60 days To file: 180 days
Resolution Timelines (longer w/ CO discretion)
- 60 days - Immediate commander
- to file To Refer: 1-3 days To Refer: | day To Refer: 3 day To Refer: ASAP To refer: 15 days action
- to refer - 30 days - Complainant decides
Feedback to complainant: Feedback to complainant: Feedback to complainant: Feedback to complainant: Feedback to complainant: to pursue is next higher
- feedback upon resolution of same day investigation every 14 days, at conclusion | every 5 work days or as 10 days commander
- mnﬁnw_ complaint, and as necessary | starts, upon resolution of of the investigation, and as required and at conclusion - 30 days - Intermediate
- m.o:oi-:v complaint, and as required of the investigation commander action
necessary* - 90 days - State AG action
Appeal: : Appeal: * Appeal: Appeal: (Investigation Resolution)
- If not satisfied at request Appeal: - Complainant has 7 days to | - No time limit - 15 days - | year (from date of filing) -
mast, complainant may - 7 days file an appeal NGB review/final decision

proceed 1o next level

- complete investigation
within 30 days

- One extension of 30 days
must be approved by CG

- Updates provided every 14
days

Follow-up: 30-45 days
following finat decision on
complaint*

- Appeal authority has 14
days to act on an appeal and
inform complainant on final
action

Follow-up: 30-45 following
final decision on complaint*

Follow-up: 30 work days
following final decision on
comptaint and as required*

Follow-up: 30 days




Discrimination & Sexual Harassment

Program Analysis

Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard National Guard Bureau
s. DoD definition of sexual DoD definition of sexual - DoD definition of sexual - DoD definition of sexual - DoD definition of sexuval - Use DoD definition
. ae harassment and harassment and harassment and discrimination | harassment and harassment and discrimination - Sexual harassment is outlined in NGB
Definition of Sexual discrimination discrimination - Discrimination modified for discrimination - Discrimination modified for policy letters
Harassment & Army use - Discrimination modified Coast Guard use - Discrimination is outlined in NGB
Discrimination for Air Force use regulations
6. Record release: Privacy Record release: Privacy Record release: Record release: Privacy Records release: Formal Report of Inquiry (ROI) -
. Act Act Privacy Act Act Protected by FOIA Act and fully documented with sworn,
Formal Oo—:ﬁ_m_—:m - Privacy Act transcribed testimony.
Record Release/ ] . - No pledge of confidentiality
Documentation/ Documentation: Case files | Documentation: Case files Documentation: Case files Documentation: Case Documentation: Case files - Complete ROI given to
Confidentiali ty retained retained 3 years retained 2 years files retained 2 years retained 4 years complainant
(limited - no legal : :
definition) FOIA: Redacted copies FOIA: Redacted copies FOIA: Redacted copies FOIA: Redacted copies FOIA: Redacted copies

Confidentiality: none,
Official use only

Confidentiality: none,
Official use only

Confidentiality: none,
Official use only

Confidentiality: none,
Official use only

Confidentiality: Official use
only




Program Analysis

Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard National Guard Bureau

7. Full time: Yes Full time: Yes Full time: Yes Full time: Yes Full time: Yes Full-time
. - NGB (NGB-EO) 18 member staff

m...—cw._ Oewoﬂ::.@. Career: Career: Career: Career: Career: - State - State Equal Employment
Specialist Enlisted: No Enlisted: No Enlisted: No Enlisted: Yes Enlisted: No Manager, | per state, some have 2,
(Full time, Career, Officer: N/A Officer: N/A Officer: No Officer: No Officer: No based on size of state
Rank NG - Drill Positions

ank) Rank: E-610 B9 Rank: E-7w0E9 Rank: Rank: Rank: -Army National Guard (ARNG) -

Enlisted: E-7 to E-9
Officer: O3 & above

Enlisted: E-7 to E-9
Officer: O3 & above

Enlisted: E-7 to E-9
Officer: O-1t00-3

EOAs at State Headguarters,
Division, Brigade, #'s and grades

15 MCRC/Fs vary

- Air National Guard (ANG) - SL
office at State. Headquarters, and
each _._S..m unit, mB% vary

8. - Defense Equal - Defense Equal - Defense Equal - Defense Equal - Defense Equal Opportunity | - DEOMI RC Course

lificati f EO Opportunity Management | Opportunity Management Opportunity Management | Opportunity Management Management Institute - Periodic NGB Training
Qua ! ication 0 Institute (DEOMI) Institute (DEOMI) trained | Institute (DEOMI) Institute (DEOMI) (DEOMI)
mvon_m__m~ trained* - Service specific training | - Service specific training - Service specific training - Service specific training
- Service specific trainin
9. - Major Installation * - 2nd and 3rd Echelon - Brigade and higher - Wing Commander and - USCQG districts, - NGB - Dir. for EO reports to Chief,
0 .. | commands and higher (Brigades are comprised of | higher (assigned at every Headquarter (HQ) and major | NGB
rganizationa - Aboard aircraft carriers | 3,000 personnel) installation) * HQ commands - State-SEEM reports to full time

Placement of EO (CV's) personnel officer, with direct access

Specialist/ to AG

O_”.mno - ARNG-EO officers generally repont

to Mil Pers Ofcr, some special staff

- ANG - SL Ofcrs generally report to
Assistant AG or C of S - Unit SL
Officer report to Mission Support
Squadron Commander




Discrimination & Sexual Harassment
Program Analysis

Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard National Guard Bureau
10. Billet: nominative Billet: nominative Billet: nominative Billet: Function of the Billet: None Billet: IG generally does not
: Yice Wing Commander investigate discrimination/
_=mﬂoo~on O.o:on al sexual harassment complaints in NG -
- Career/Billet unless allegation of denial of “due
- ~=<nm:mm:o= Training: Investigators Training: Navy IG School Training: Army IG school | Training: Inquiry Officer Training: None; Investigating } process”
Traini Course and formal (10) briefed by 1G and Officer is guided by .
nw_s_:m. instruction via Army IG equal opportunity COMDTINST M5830.1, Training: NG training program part of
- -=<ow=mﬂ~o_. School technicians Administrative Investigative NG complaints management training
) : Manual package provided to states (35mm
Investigator: Full time 1G or | Investigator: Full time IG or Investigator: Full time IG | Investigator: Vice Wing slides and text) -
delegated to an investigating | delegated to an investigating Commander appoints an
officer officer investigating officer
Billet Billet
- Response to complainant, - Response to complainant,
command (as required) command (as required)
11. Goal: Goal: Goal: . Goal: Goal: IG generally does not investigate
Complete/accurate Complete/accurate Complete/accurate 30 day goal None discrimination/
H_..m—uon.sn. .Qn:ﬁ. al sexual harassment complaints in NG -
Investigation Process: Process: Process: Process: Process: unless allegation of denial of “due
- timetable mcw_ - Review/oversight to ensure | - Review/oversight to ensure - Required consult with - Required consult with - None process”
. due process, answer claim due process, answer claim DEOMI trained EO DEOM I trained EO
- process that “system is broken", that “system is broken”, person prior to/upon person prior to/upon
conduct inquiry if conduct inquiry if commander | conclusion : conclusion
commander has conflict of has conflict of interest. - Conduct interviews,
interest. collect documentation
- Written report includes
EO »Em.n_laaoi
12. Restricted by Privacy Act Restricted by Privacy Actand | Restricted by Privacy Act | Restricted by Privacy Act
. and FOIA. Command uses FOIA. Command uses report | and FOIA. and FOIA. Command
Disclosure of IG report for action. for action. Recommendations uses report for action.
Reports provided to command for

action.




Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard National Guard Bureau
13. Completed in formal Occurs with Article 138 | Required in all formal Required in all formal DOT Chief Counsel - Required at state by state JA for AF
Legal Review complaint cases (except and in conjunction with complaint investigations | complaint investigations | Required in all formal investigation and resolution efforts.

& Nonjudicial Punishment the appeals process complaint investigations - Required at NGB by NGB JA for NGB

(NJP)) by Judge Advocate | (Proposed policy change reviews and Final decisions.
(JAG) will require legal review
of all format complaints)
14. Victim: Request mast up Victim: Formal written Victim: Formal written Victim: Formal written None; all decisions are - Complaint proceeds through chain of
A 1P chain of command procedures allow appeals | procedures allow appeals | procedures allow appeals | rendered by Department of Command, through AG to NGB for final
ppeal Yrocess within 7 days of within 7 days of - with no time constraints | Transportation (DOT) and are | decision. (Complaint driven - if unresolved -
notification on findings notification on findings after notification on final decisions process upward)
and resolution * and resolution * findings and resolution - No intemal admin apl of NGB decision
- External apl to DoD 1G, BCMR
Respondent: appeal IAW Respondent: appeal Respondent: appeal Respondent: appcal - Judicial apl to Federal Court under Title VI
ucMmJ IAW UCM}J 1AW UCMIJ or Army IAW UCMJ - Rare apl to St. Court under State Code
wide administrative
procedures
Additional channels: Additional channels: Additional channels: Additional channels:
--Board for Correction of --Board for Correction --Board for Correction --Board for Correction
Naval Records of Naval Records of Military Records of Military Records
--Congress --Congress --Congress --Congress
--Inspector General --Inspector General --DOD Inspector --DOD Inspector
General General
1S. As required/requested As required/requested Final decision made by Installation Commander | Not by USCG. DOT renders If unresolved all reviews and/or final decisions
. Article 138 - Secretary of Article 138 - SECNAV, | major command's review within 30 days of | final decisions. by NGB.
Higher Iowanzn:o—. S the Navy (SECNAV) Complainant initiated General Court Martial close out *
Review request for review of convening authority Major Command
formal complaint (MAJCOM) inspections
and Staff Assistance
Visits (SAVs), IG
personal conference
IG special interest item




Discrimination & Sexual Harassment

Program Analysis

Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard National Guard Bureau
16. Service regulations Service regulations Service regulations Service regulation DOCR NGB Investigator’s Procedural
. - Manual provides guidance and
ms__%:_m. for Complaint standards .
Investigations
17. - Service specific - Service specific - Service specific instruction | - Wing Commander reviews | - Commands must review ROl | In finding of discrimination of
Command instruction holds instruction holds holds commander for all cases * for administrative/ disciplinary ] sexual harassment state AGis
commander responsible | commander responsible responsible actions as appropriate required to respond to NGB with
Accountability - Reinforced by - Reinforced by provisions documentation of corrective action
provisions to appeal for to appeal for higher level to make victim whole and with
higher level review review summary of punitive/disciplinary
action against perpetrator.
- Command - Command assessments - Command assessments - Command assessments - Command assessments
assessments : i
18. Policy prohibits Policy prohibits reprisals Policy prohibits reprisals Policy prohibits reprisals - Addressed in COMDTINST | - Reprisal is prohibited by NG
Reprisal P dures/ reprisals - Commanding Officer - Commanding Officer - Commanding Officer M5350.11B military complaint reg.
av_._mm_ ’ focedure - Commanding Officer | /Chain of Command held | /Chain of Command held /Chain of Command held - Policy prohibits reprisal - Reprisal complaints are filed and
Prohibitions /Chain of Command accountable accountable accountable 3 processed exactly as any other
held accountable - SECNAVINST - Commander’s plan to - Outlined in Air Force discrimination complaint
- SECNAVINST 5300.26B prohibits prevent reprisal (proposed) * | Policy Directives (AFPDs)
5300.26B prohibits reprisal 90-30, 36-27 and Air Force
reprisal - EO complaint form Instructions (AFIs) 36-2701
states reprisal prohibited * and 90-301
Process enhanced by: Process enhanced by: Process enhanced by: Process enhanced by:
- Follow up assessment | Process enhanced by: - Follow up assessment to - Follow up assessment to - DOD DIR 7050.6 Whistle
to detect and deter - Advocate assigned * detect and deter reprisal detect and deter reprisal Blower Act (proposed)
reprisal - Follow up assessment to | - DOD DIR 7050.6 Whistle | - DOD DIR 7050.6 Whistle
- DOD DIR 7050.6 detect and deter reprisal * | Blower Act (proposed) Blower Act (proposed)
Whistle Blower Act - DOD DIR 7050.6
(proposed) Whistle Blower Act
(proposed)




Discrimination & Sexual Harassment
Program Analysis

Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard National Guard Bureau
19, Who: All active duty Who: Al active duty Who: All active duty and Who: All active duty and | Who: All active duty and - ARNG-CDR are required lo provide
. and reserve personnel and reserve personnel reserve personnel reserve personnel reserve personnel semi-annual EO training. Unit level
—mQ:s_ Ovvoncs_q documentation
Education & Training Frequency: Frequency: Frequency: Frequency: Frequency: - ANG- CDR are required to provide 4
- who - Within 90 days of - Within 90 days of - Career-long, periodic, - Mandatory training at receive standardized military | year HR training cycle. Documented by
fi accession and annually | accession mandatory all levels of career civil rights triennially and personnel office.
- Irequency thereafter - After every PCS, - Every Army leadership - Accession points sexual harassment
- how within 90 days of course - PME . prevention training annually.
documented reporting to new --enlisted - Upon Permanent - Mandatory training at alt
command --warrant officer Change of Station (PCS) | levels of career
- Navy leadership --officer - Periodic at unit level - Accession points
continuum - Biannually at unit level - CO directed specific - Periodic at unit level
- Annually at command - CO directed specific training - CO directed specific
level training - Commander’s call training
- Commander's call - Commander’s call
(OPD/NCOPD)
Documented: Documented: Documented: Documented: Documented:
- Personnel training - Personnel training - Personnel training records | - Personnel training Training is documented
records records -Training schedule (list of records within individual records in
- Training schedule (list | - Training schedule (list attendees) in command -Training schedule (list the Personnel Management
of attendees) in of attendees) in files of altendees) in command | Information System.
command files command files files
20. - Equal Opportunity - Equal Opportunity - Equal Opportunity - Equal Opportunity - Equal Opportunity - Protected against reprisal
. Specialists/Advisor * Specialists/Advisor Specialists/Advisor Specialists/Advisor Specialists/Advisor - SEEM, EO, SL Officers, provide AD-
m:w—uo: Services for - Chain of command - Chain of command - Chain of command - Chain of command - Chain of command HOC support or follow up on case by case
Victims - Chaplain - Chaptain - Chaplain - Chaplain - Chaplain basis.
- Family Service/ - Family Service/ - Family Service/ - Family Service/ - Family Service/ - No current requirement for mandatory,
Support Center Support Center Support Center counselors | Suppont Center Support Center counselors documented follow-up of all cases-
counselors counselors - Medical attention counselors - Medical attention However, under consideration
- Medical attention - Medical attention - Referral to outside - Medical attention - Referral to outside agencies
- Referral to outside - Referral to outside agencies - Referral to outside - legal assistance officer

agencies

- legal assistance
officers

-EO/Sexual Harassment
Advice Line

agencies

- legal assistance officers
- EO/Sexual Harassment
Advice Line

- legal assistance officers

agencies
- legal assistance officer

- Women's Information
Phone line

- USCG Employment
Assistance Program (EAP)




Discrimination & Sexual Harassment ,
Program Analysis

Program Element U.S. Marine U.S. Navy U.S. Army U.S. Air Force U.S. Coast Guard National Guard Bureau
21. Data: Data: Data: Data: Data: - Data is collected on formally filed
Co Bﬁ_mm nt Data - Number of - Number of - Number of substantiated - Number of - Number of substantiated and complaints reaching AG level

X substantiated and substantiated and and unsubstantiated formal | substaniiated and unsubstantiated formal - Reported one time when AG receives
- Erm.: 1S unsubstantiated formal unsubstantiated formal complaints by category unsubstantiated formal | complaints by category - Reported to plus maintained by NGB
collected complaints by category complaints by category - Type of discrimination complaints by category | - Type of discrimination using internally developed data system
- frequenc - Type of discrimination | - Type of discrimination | - Actions taken - Type of discrimination | - Actions taken - Uses - NGB internal reports summaries,
q y - Actions taken - Actions taken - Demographics of alleged - Actions taken - Demographics of alleged trends - NGB intemal monitoring of
- use - Demographics of - Demographics of offender and complainant - Demographics of . offender and complainant status
alleged offender and alleged offender and alleged offender and - External reporting to OSD for MEOA
complainant complainant complainant reports
Frequency: quarterly Frequency: quarterly Frequency: Frequency: semi- Frequency: annually
- quarterly annually
- Annual EO survey - Informal complaints:
Records are collected on time,
location and resolution of
complaints. o
Use: Used by Use: Used by Use: Used by immediate Use: Used by Use: Used to monitor ficld
immediate commanders immediate commanders commanders - highlights immediate commanders activity and report to DOT.
- highlights areas of - highlights areas of areas of concern through - highlights areas of
concern through concern through categories of complaints; concem through
categories of complaints; | categories of complaints; | Higher echelons - categories of
Higher echelons - Higher echelons - identified trends over time; complaints; Higher
identified trends over identified trends over DoD reporting echelons - identified
time; DoD reporting time; DoD reporting requirement; adjust trends over time, DoD
requirements; adjust requirements; adjust training; adjust training reporting requirements;
training training adjust training
22. - Protect Privacy - CO can move victim or | - Complainant may request | Reassignment under If requested and appropriate. Victim normally not relocated unless
. . - CO can move victimor | harasser, but not - “Double victimization" “Threatened Airmen” - USCG Employment victim requests as resolution.
Victim harasser, but not required forbidden by AR 600-20, | provisions Assistance Program, Family | - If discrimination or sexual harassment
Relocation required - Complainant may Army Command Policy - Complainants may Advocacy Program and is found, normally consider relocation of

request

(EO Regulation)

request commander's
determination

Women's Information Phone
line Assistance

perpetrator on case by case basis

10
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Secretary of Defense memorandum, “Prohibition of Sexual
Harassment in the Department of Defense (DoD)," August 22, 1994
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THE SECRETARY OF DEFENSE

WASHINGTON, THE DISTRICT OF COLUMBIA

-

-

22 MG 19M.

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTORS OF THE DEFENSE AGENCIES

SUBIJECT: Prohibition of Sexual Harassment in the Department of Defense (DoD)

It remains the policy of the Department of Defense (DoD) that sexual harassment isstrictly
prohibited in the Armed Forces and thc civilian work force. The definition of sexual harassment
1s as follows:

Sexual harassment is a form of sex discrimination that involves unwelcome sexual
advances, requests for sexual favors, and other verbal or physical conduct of a sexual
nature when:

(1) submission to such conduct is made either explicitly or implicitly a term
or condition of a person'’s job, pay, or career, or

(2) submission to or rejection of such conduct by a person is used as a basis
Sor career or employment decisions affecting that person, or

(3) such conduct has the purpose or effect of unreasonably interfering with an
individual's work performance or creates an intimidating, hostde or offensive
working environment

The above definition emphasizes that workplace conduct, to be actionable as "abusive work
environment” harassment, need not result in concrete psychological harm to the victim, but rather
need only be so severe or pervasive that a reasonable person would perceive, and the victim does
perceive, the work environment as hostile or abusive [Note: "workplace” is an expansive term
for military members and may include conduct on or off duty, 24 hours a day].

Any person in a supervisory or command position who uses or condones any form of
sexual behavior to control, influence, or affect the career, pay, or job of a military member or
civilian employee is engaging in sexual harassment. Similarly, any military member or civilian
employee who makes deliberate or repeated unwelcome verbal comments, gestures, or physical
contact of a sexual nature in the workplace is also engaging in sexual harassment.

16850



contact Mr. Claibornie D. Haug_};ton Jr, '.Acting Deputy Assistant Secretary of Defense (Equal
Oppgggnity) at (703) 695-0105 or DSN 225-0105. - - - :

s

Attachment:
As stated



Sexual Harassment Program Guidelines

-

You are hereby directed to carry out a program that underscores DoD's commitment to
eliminating sexual harassment from the DoD work place and to maintaining a work place
environment free of unlawful discriminatory practices. As a minimum, your program shall:

M

2

3)

4)

&)

()

)

@)

®)

Include the issuance of clear policy statements reaffirming that sexual harassment will
not be practiced, condoned, or tolerated;

Establish training requirements for all military and civilian personnel to give guidance
on what constitutes sexual harassment and how DoD personnel who believe they have
been subjected to sexual harassment may seek redress;

Establish quality control mechanisms to ensure that sexual harassment trainin g
programs are working;

Prohibit reprisals against individuals who make a sexual harassment complaint or
provide information about incidents of sexual harassment and establish procedures to
investigate and resolve promptly complaints of reprisal by individuals;

Inform DoD personnel, military and civilian, that failure to comply with established
policies may be reflected in annual performance ratings and fitness reports and could
result in adverse administrative, disciplinary, or legal action;

Establish toll free advice and counseling hotlines for all personnel to provide
confidential assistance in obtaining information relating to sexual harassment and
discrimination complaints;

Assign a high priority to the prompt and thorough investigation and resolution of
sexual harassment complaints; and ensure that any corrective action taken is
reasonably sufficient to preclude recurrence of discriminatory conduct and addresses
any management deficiencies or other contributing factors that gave rise to the
allegations;

Make sexual harassment education, prevention, and complaint resolution high priority
items for review in appropriate inspections of and visits to DoD facilities and
agencies by the Inspectors General of DoD and the Components;

Provide semi-annual reports in the format requested by the Under Secretary of
Defense (Personnel and Readiness) on your progress, the effectiveness of your
programs, and your plans for the future;




(10) Ensure that affected personnel in the unit where harassment is alleged to have
occurred promptly receive a report including mvestigative findings and corrective
action, to the extent allowed under DoD Directive 5400.11, "Department of Defense
Privacy Program,” June 9, 1982; and

(11) Conduct and document follow-up with complainants and personnel in the unitto
determine the effectiveness of corrective action and ensure that complainants are not
subsequently subjected to reprisals or threats.

To assist you in complying with these guidelines, the Defense Equal Opportunity
Management Institute (DEOMI) will coordinate with your training organizations to establish
minimum standards for effective military and civilian sexual harassment training. In addition,
the Under Secretary of Defense (Personnel and Readiness) will initiate a comprehensive study of
sexual harassment in the Department of Defense and, in coordination with the DoD General
Counsel, will prepare amendments reflecting the above guidance for incorporation into DoD
Directive 1350.2, "The Department of Defense Military Equal Opportunity Program,” and DoD
Directive 1440.1, "The DoD Civilian Equal Opportunity (EEO) Program.”



Administrative Measures for Correcting Military Offenders

Tab 7



Counseling

may be oral or written, of record
or not of record

1

Nonpunitive admonition/reprimand/censure

may be oral or written, of record
or not of record

Administrative withholding of privileges

Adverse performance evaluation

Reassignment of or relief from duties/early
transfer/delay of transfer

may be with or without adverse
record entries

Denial of reenlistment/continuation

d
1
|

Withholding/delay of promotion

Administrative reduction of enlisted members

Vacation of promotion to O-7

Per 10 US.C. § 625(a), the
President may vacate such a
promotion during an officers first
18 months of service as O-7.

Suggested resignation/retirement/transfer to inactive
reserve status

Administrative separation

Retirement at lower grade

Note 1: For the most part, these measures are not
be imposed concurrently.

TAB A

if service secretary determines
service at higher grade not
satisfactory

0-9 and 0-10 retirements require
Senate advice and consent.

mutually exclusive and may



Comparisbn of UCMJ Forums
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COMPARISON OF UCMJ FORUMS

FORUM | MAXIMUM PUNISHMENT [REMARKS |
= S e

Punitive admonition/reprimand

Forfeiture of pay (% month's pay for 2 months)
Reduction in grade (ealisted)

Extra duties (enlisted) (45 days)

Restriction to specified limits (60 days)
Correctional custody (ealisted) (30 days)
Arrest in quarters (officers) (30 days)

Confinement on bread/water (enlisted members
anached to/embarked in a vessel) (3 days)

Limited punishments for
“minor” offenses. Neither a
judicial nor a criminal
proceeding.

Permissible punishments vary
depending on the grade/rank of
the offender as well as the
grade/rank/position of the
officer imposing punishment

Other options include dismissal
of charges, referral to court-
martial, referral to a superior
authority for disposition, or
postponement of action (e.g., 5
pending further investigation).

Coun-Martial

Summary Punitive reprimand Can only try enlisted members
Court-Martial Restriction for 2 months Member has absolute right to
refuse
Forfeiture/fine of 2/3 pay per month for 1 month
Permissible punishments may
Hard labor without confinement for 45 days vary depending on the rank of
the offender
Reduction 10 lowest pay grade
Confinement for 1 mooth
Special Punitive reprimand Punishment options depend

Restriction for 2 months
Forfeiture/fine of 2/3 pay per moath for 6 months

Hard labor without confinement for 3 months
(enlisted)

Reduction to lowest pay grade (enlisted)
Loss of promotion aumbers (officers)
Confinement for 6 months (enlisted)

Bad-conduct discharge (enlisted)

upon the offenses involved (see
TAB C) up to the maximum
jurisdictional limits of a special
court-martial as indicated at
left.

General
Court—martial

See TAB C.

TAB B

Punishment only limited by the
maximums authorized for
offense(s) invoived




Charging Sexual Harassment and Other Discrimination Under the

UCMJ

Tab 9
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